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ADMINISTRATIVE PROBLEMS 
in 


WISCONSIN’S WORKMEN’S COMPENSATION? 


WHERE THE ComMMON Law FAILED 


John Mitchell once said : “The greatest disaster than can befall the 
family of a wage-earner is to have the father and bread-winner car- 
ried lifeless into his home; and the shock of this calamity comes 
with added force when death is due to an industrial accident—yet in 
our country this tragedy is enacted more than 100 times each day, 
more than 35,000 times each year.’ 

These are the words of a Vice President of the American Federa- 
tion of Labor. They were written in 1911. That year opened a dec- 
ade that was to alleviate the hardship and suffering that attended 
the death and injury of more than half a million wage-earners in 
the United States,® inflicted by industrial accident. Prior to that 
date, two states* had provided for Workmen’s Compensation. Mon- 
tana was the first, in 1909; New York was the next, in 1910. Before 
the year of 1911 had elapsed ten states had followed their example; 
Wisconsin was among them. Before the decade had closed, in forty- 
two states,° the principle of Workmen’s Compensation had been 
enacted into law. 





‘This study in Administrative Law was made, during my graduate year at the 
Harvard Law School, under the supervision of Professor Felix Frankfurter, to 
whom I acknowledge my indebtedness. 

Annals of Amer. Acad. of Pol. and Soc. Sci. 38: 76 (1911). 

*Boyd: Some Features of Obligatory Industrial Insurance (1911), Annals of Amer. 
Acad. of Pol. and Soc. Sci. 38: 23, 28. The lowest estimate of industrial 
accidents in 1909 in U. S.: 536,000. 

‘Maryland enacted a compensation law in 1902 (Chap. 139). It was ineffective 
and was declared unconstitutional by an inferior court in 1904. 

‘Bulletin No. 272, p. 9., Bureau of Labor Statistics, Dept. of Labor. 
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These are the problems that were the impetus to their enactment. 
Who shall bear the pecuniary loss entailed by the toll of suffering and 
death which modern industrialism will continue to levy on the civil- 
ized world? Where ought that liability to rest so as to operate as 
the greatest incentive to safety?’ In readjusting the liability for 
accident, in the light of the new social and economic considerations, 
who ought to assume the burdens which are incident to the present 
industrial order? 

The doctrine of individualism, upon which the common law lia- 
bility of the employer was founded, had broken down. Principles, 
which had been laid down in the days of the small shop with its few 
employees and its simple machinery, when applied to the industrial 
conditions of the succeeding century, failed to secure justice. To 
apply the fellow-servant rule* to him who toils with armies of fel- 
low-workmen whom he cannot know, made Sir Frederick Pollock 
consider the rule as “a sad example of the wrong way to use fiction.”® 
The doctrines of assumption of risk and contributory negligence, 
when applied to workers who are surrounded by complicated 
and often poorly-guarded machinery, driven with relentless force and 
at high tension for sustained periods, where danger lurks in the 
slightest inadvertence, merely saddle upon the laborer and his de- 
pendent ones the price of many of the comforts and luxuries which 
the modern machine produces.*° 

The litigation necessary for the employee to enforce his common 
law rights was very discouraging.’ Delay was usually incident to 
recovery. The employee was often unable financially to assert his 
right. But, if he did assert it, recovery was uncertain. The amount 
that he would recover, if he succeeded, was uncertain. Although he 
recovered an adequate sum as a verdict, he might not be able to collect 
the judgment. Even if the judgment were good and the verdict 
substantial, the expert services of the lawyer often proved such a 
luxury” that the injured received a relatively small proportion of 
the sum recovered. 





*Borgnis v Falk Co., 147 Wis. 327, 347. 

"Rhodes: Workmen’s Compensation, p. 202. 

*The fellow-servant rule received its classic formulation, according to Pollock, at 
the hands of Chief Justice Shaw. Farwell v Boston & Worcester Rd., 45 Mass. 
49 (1842). The English case, Priestley v Fowler, 3 M. & W. 1, was followed. 

*Genius of the Common Law, p. 104. 

Driscoll v Allis Chalmers Co., 144 Wis. 451 at 468. 

“Rhodes: Workmen’s Compensation, p. 181. 

“Borgnis v Falk Co., 147 Wis. 327, 337. 
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To remedy this situation, a new system of liability, properly ad- 
ministered, was needed. The blood tax of American production had 
awakened the public conscience.’* Workmen’s Compensation seemed 
to supply the need. In 1909, three states'* created commissions to 
investigate the matter. Wisconsin was one of them. At the next 
regular session of its legislature, Workmen’s Compensation was 
enacted into law.*® 


II 
THE QUESTION OF CONSTITUTIONALITY 


Before the year in which it was enacted into law had closed, the 
constitutionality of Workmen’s Compensation had been tested in 
four states.*® 

1. The New York Court of Appeals, in Ives v. So. Buffalo Ry., 
pronounced’ the statute plainly revolutionary’® when judged by 
common standards and “totally at variance with the common law 
theory of the employer’s liability. Fault on his part is no longer an 
element of the employee’s right of action. The change necessarily 
and logically carries with it the abrogation of the ‘fellow servant’ doc- 
trine, the ‘contributory negligence’ rule and the law relating to the 
employee’s assumption of risks.”?® 

The logic of its treatment of these doctrines, when compared with 
that of other courts, seems curious. “The ‘fellow servant’ rule,” 
it says “is one of judicial origin engrafted upon the common law for 
the protection of the master against the consequences of negligence 
in which he had no part.” “The law of contributory negligence,” it 





%Campbell: Industrial Accident Compensation (1911), p. 23 and p. 24. Shows de- 
pendants created by coal mines in Illinois and Pennsyvania. 

4New York, Wisconsin and Minnesota. 

%Laws of Wisconsin (1911), Chaps. 50 and 485. 

New York: Held invalid in Ives v So. Buffalo Ry. co., 201 N. Y. 271, on March 
24, 1911. 

Washington: Held valid in State v Clausen, 117 Pac. 1101, on Sept. 27, 1911. 

Wisconsin: Held valid in Borgnis v Falk Co., 147 Wis. 327, on Nov. 14, 1911. 

Montana: Held invalid in Cunningham v R. W. Imp. Co., 119 Pac. 554, on Nov. 
21, 1911. 

In the Opinion of the Justices, 96 N. E. 308 (Mass.) 
valid, on July 24, 1911. 

"By Judge Werner. 

%In Arizona Employers’ Liability Cases, Mr. Justice Pitney declared “Novelty is 
not a constitutional objection.” (250 U. S. 400, 419) 

1p, 288. 


such a law was deemed 
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thinks, “has the support of reason in any system of jurisprudence in 
which fault of one is the basis of liability for injury to another.” 
“These doctrines,” it continues, “for they are nothing more, may be 
regulated or even abolished. This is true to a limited extent to the 
assumption of risk by the employee.” 

Before the Wisconsin Supreme Court, it was contended that the 
act was void because it abrogated the defenses*® of assumption of 
risk and the rule of fellow servant. The reply of Chief Justice 
Winslow, in Borgnis v. Falk Co. was “The two defenses which the 
legislature has thus attempted to take away are not entrenched be- 
hind any express constitutional provision, nor were they originally 
created by legislative action. They were both evolved by the courts. 
* * * and now the legislature, having become convinced that new con- 
ditions call for a change in rules of liability, have declared that such 
a change shall be made.”?? 

In the opinion of the Justices,”* it was within the power of the 
legislature to change or do away with these three defenses whenever 
it should be deemed best for the “good and welfare” of the common- 
wealth. 

In the Arizona Employers’ Liability Cases,?* the Supreme Court 
of the United States declared “They are not placed, by the Four- 
teenth Amendment, beyond the reach of the State’s power to alter 
them.” It had previously declared, in upholding the constitution- 
ality of the Iowa Compensation Act,?* that “the employer had no 
vested right to have these so-called common law defenses perpet- 
uated for his benefit.” 

However, in the Ives Case,?* the Court held that “When our Con- 
stitutions were adopted it was the law of the land that no man who 
was without fault or negligence could be held liable in damages for 
injuries sustained by another.” The court found that still to be 
the law and so it held the statute “plainly constitutes a deprivation 
of liberty and property under the Federal and State Constitutions, 
unless its imposition can be justified under the police power.” 





*®Wisconsin did not abrogate the defense of contributory negligence until two 
years after passage of the original act. See: Laws of Wisconsin (1913), Chap. 
599. 

147 Wis. 327. 

2p. 352. 

296 N. E. 308 (Mass.). 

™250 U. S. 400, 421 (1918). 

*Hawkins v Bleakly, 243 U. S. 210, 213 (1916). 
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Professor Wambaugh has denounced the doctrine that there can 
be no liability without fault as wholly unsound. He cites?’ trover, 
trespass, slander and libel “as ancient parts of our law; and moral 
obliquity is no part of any of them.” 

In his concurring opinion in the Ives Case,** Chief Justice Cullen 
says “I know of no principle on which one can be compelled to in- 
demnify another for loss unless it be based upon contractuai obliga- 
tion or fault.” This statement conclusively demonstrates that the 
Chief Justice was laboring under an erroneous impression. Both 
the brief of the respondent and the brief of the Civic Federation, 
which intervened, conspicuously cited the case of the Missouri Pa- 
cific Ry. Co. v. Mackey,*® in which the Supreme Court of the United 
States clearly enunciated that principle. And by the irony of circum- 
stance, Mr. Justice Pitney, in pronouncing the second Workmen’s 
Compensation Act of New York valid,*° relied upon that case, among 
others, as an exemplification of that principle.* 

In that case, Kansas had abolished the fellow-servant rule in ac- 
tions against railroad companies by employees. Mr. Justice Field 
said : 

“The supposed hardship or injustice consists in imputing liability 
to the company, where no personal wrong or negligence is chargeable 
to it or its directors. But the same hardship and injustice, if there 
be any, exist when the company, without any wrong or negligence 
on its part, is charged for injuries to passengers.” 

Although in New York Cent. Ry. Co. v. White, * the Supreme 
Court of the United States declared “This court repeatedly has up- 
held the authority of the States to establish by legislation departures 
from the fellow-servant rule and other common law rules affecting 
the employer’s liability for personal injuries to the employee,” still 
two years later one finds Mr. Justice McKenna repudiating** the 
prevailing opinion** that “liability without fault is not a novelty in 
the law.”” He said “It seems to me to be the very foundation of 





%p, 283. 

*Workman’s Compensation Acts, Harvard Law Rev. 25:129, 134. 

%p. 318. 

29127 U. S. 205 at 208 (1887). 

*®New York Cent. Ry. Co. v White, 243 U. S. 188 at 200 (1917). 

See: Hall: Workmen’s Compensation Act, Jour. of Pol. Econ. 19: 694 at 698, 
for other examples. 

2243 U. S. 188 at 200 (1917). 

Arizona Liability Cases, 250 U. S. 400 at 436. 
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right—of the essence of liberty as it is of morals—to be free from 
liability if one is free from fault.”** 

2. In the Ives Case, the court, after careful scrutiny, was able 
to find in the law “nothing to conserve the health, safety or morals 
of the employees”** and it enquired “by what stretch of the police 
power is the legislature authorized to give a remedy for no wrong ?”’** 

The answer is to be found in Borgnis v. Falk Co. The power of 
the legislature to regulate hazardous trades is undisputed. It, and 
not the courts, declares public policy. “There are hazards in all oc- 
cupations; indeed they follow every man from the cradle to the 
grave.”’** 

The preamble of the Washington Compensation Act*® is a “De- 
claration of the Police Power.” It declares that “The welfare of 
the state depends upon its industries, and even more upon the wel- 
fare of its wage worker” and in the exercise of “its police and 
sovereign powers” provides relief for workmen and their families 
and dependents “regardless of questions of fault.” 

The act was upheld by the Supreme Court of Washington, in 
State v. Clausen,*® without a dissenting vote. Quoting Mr. Justice 
Holmes,*! it found that “the police power extends to all great pub- 
lic needs.” “If therefore, the act in controversy has a reasonable 
relation to the public health, morals, safety or welfare, it is not 
enough to be set aside because it may incidentally deprive some per- 
son of his property without fault or take the property of one per- 
son to pay the obligation of another. To be fatally defective in 
these respects, the regulation must be utterly unreasonable and so ex- 
travagant in nature and purpose as to capriciously interfere with and 
destroy private rights.”*? The court found the attribute of the 
statute was reasonableness. The Supreme Court of the United 
States subsequently sustained that judgment in Mountain Timber 





“The decision was 4 tc 4; Mr. Justice Day was absent. 

*Dean Pound says “Finally it came to be thought that no liability without fault 
was not merely common law but was natural law and that any legislative 
imposition of such liability was arbitrary and unreasonable in itself and 
hence unconstitutional.” An Introduction to the Philosophy of Law, at p. 166. 

*p. 302. 

™p. 305. 

*%p. 353. 

General Statutes, Sec. 7673. 

#117 Pac. 1101 (Wash.). 

“Noble State Bank v Haskeil, 219 U. S. 104. 

“p. 1113. 
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Co. v. Washington.** It held that the exercise of the power of a 
state “to promote health, safety and general welfare of its people 
**** may require that these human losses shall be charged against 
the industry.** And, Mr. Justice Pitney declared, the authority of 
the state to enact such reasonable laws “carries with it a wide range 
of judgment and discretion as to what matters are of sufficient gen- 
eral importance to be subjected to state regulation and adminis- 
tration.”*® Of the exercise of that power, in Montana,** its Su- 
preme Court said, “Any measure which tends to minimize the in- 
digency of necessity raises the general standard of the people; any 
statute which has a tendency to reduce the present enormous expense 
of operating our courts would seem to be presumptively a proper ex- 
ercise of the police power.” 

As Professor Wambaugh has pointed out, back of this movement 
was “the one theory—the new and almost world-wide theory that 
industrial risks should be perceived by society to be inseparable ac- 
companiments and expenses of industrial enterprises.”*” The validity 
of the means used Mr. Justice Holmes recognized. “There is no 
more certain way of securing attention to the safety of the men, an 
unquestionable constitutional object of legislation, than by holding 
the employer liable for the accident.’’** In 1908, Theodore Roose- 
velt observed, in his Presidential message, that “In theory, if wages 
were always freely and fairly adjusted, they would always include 
an allowance as against the risk of injury” if the employer were com- 
pelled to assume the burden of insuring against accidents. Nearly a 
decade later, the federal Supreme Court made the same observa- 
tion in upholding an act*® evidently “intended as a just settlement of 
a difficult problem.” 

3. The constitution of Wisconsin® vests the judicial power of the 
state in the courts. The validity of the Workmen’s Compensation 
Act was attacked because the commission which it created was not 
a court. The Supreme Court did not construe the act as vesting, in 





#243 U. S. 219 (1917). The decision was 5 to 4. 

“p. 243. 

*p. 238. 

“Cunningham v N. W. Imp. Co., 119 Pac. 554. 

“25 Harvard Law Rev. 129, 132. 

“Arizona Employer’s Liability Cases, 250 U. S. 400 at 432. 
“N. Y. Cent. Ry. Co. v White, 243 U. S. 188, 201. 
“Constitution of Wisconsin: Art. VII Sec. 2. 

“Borgnis v Falk Co., 147 Wis. 327, at 358. 
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the commission, judicial power. On the contrary it said: “It is an 
administrative body or arm of government which in the course of 
its administration of a law is empowered to ascertain some questions 
of fact and apply the existing law thereto, and in so doing acts quasi- 
judicially.”*' In its opinion, it emphasized the necessity of admin- 
istrative commissions demanded by the increasing complexity of 
modern conditions. “Manifestly the legislature cannot remain in 
session and pass a new act upon every change of conditions * * * 
The law is made by the legislature; the facts upon which its opera- 
tion is dependent are ascertained by the administrative board.’ 

Professor Commons* has called the Industrial Commission “a 
fourth branch of government combining, but not usurping, the work 
of the other three branches. It is a legislature continually in ses- 
sion, yet the power of legislation is not delegated. It is an execu- 
tive sharing with the governor the enforcement of laws, but also 
enforcing its own orders. It is a court deciding cases that the ju- 
diciary formerly decided, but not assuming the authority of the 
courts.”** However its real distinction seems to him to lie in its 
power of reasonable and constructive regulation after investigation. 
Its duty is to weigh facts, social and economic, which never came 
before a court. In its Railroad Commission, Wisconsin had an ex- 
cellent precedent®® for the administrative regulation and control of 
competition. The power of its administrative tribunals has frequent- 
ly been sustained.** To declare all property used in the employment 
of labor as affected by a public use to be managed in the light of 
public welfare was not an alarmingly novel proposition. Its prime 
significance is appreciated when one realizes that the Ives Case was 
wrong not merely as a matter of law but also as a matter of fact.*” 

4. Today, there are only six®* of the United States which have no 
Workmen’s Compensation Act. In thirty out of the forty-two states®® 





Sp. 359. 

8Prof. Commons was a member of the original Industrial Commission. 

“Commons: Constructive Investigation and the Industrial Commission of Wiscon- 
sin. Survey 29:440; See: Brunette v Brunette, 171 Wis. 366. The Industrial 
Commission is not a court and has no power to certify its proceedings to any 
court where the plaintiff has mistaken his remedy; nor is the dismissal of 
a proceeding before it the equivalent of a nonsuit in any court. 

Commons: Labor and Administration, Chap. XXI (1913). 

%M., St. P. & S. S. M. Ry. Co., v Railroad Commission, 136 Wis. 146 (1908). 

"Wm. Draper Lewis: The Constitutional Problem of Workmen’s Compensation. 
Annals of Amer. Acad. 38:119. 

Sp. 20, Bulletin No. 272, Bureau of Labor Statistics. 

™p. 17, op. cit. 
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which have, the act is elective or optional as it is in Wisconsin. The 
employer has the option of accepting or rejecting the act. If he re- 
jects it, he loses the benefit of the customary common law defenses 
in all action for negligence brought by his employees against him. 
That is, the employer is subjected to a higher degree of liability 
if he does not elect to come under the act. 

The Wisconsin Supreme Court was the first court of final juris- 
diction in the United States to pass upon the constitutionality of an 
elective act. It felt that its task would have been one of greater 
difficulty had the act been compulsory.® That opinion gained great 
currency and was, no doubt, responsible for the general belief that 
an optional act was a device®! by means of which compensation legis- 
lation could be made to stand the test of constitutionality where a 
compulsory one would fail. At any rate, the impression was er- 
roneous. 

In attacking the act, it was urged the act was in fact coercive, be- 
cause the abolition of the common law defenses was a club to force 
the employer to accept. The court characterized the argument as 
one based upon conjecture and remarked that laws cannot be set 
aside on mere speculation."* A casual examination of a digest® of the 
litigation which came before that court, in the first sixty years of its 
existence, upon the defenses in issue and their relation to the negli- 
gence of master and servant readily discloses that it is impossible to 
sustain any such characterization. Similarly, the efficiency of the 
Wisconsin law, which has brought 99.5 of all industrial accidents™ 
under it, must be regarded as indisputable. But when it is alleged 
that “These facts attest the popularity of Workmen’s Compensa- 
tion,” an obvious misapprehension is apparent. To deprive the em- 
ployers of those defenses which the law books reveal were popular 
avenues for escaping liability bespeaks the effective means employed 
to secure a desired end. 

The Supreme Court of Kentucky has very properly held® that 
when an act takes from an employer the defense of fellow-servant, 





“Borgnis v Falk Co., 147 Wis. 327, at 250. 

“p, 118, Rhodes: Workmen’s Compensation. 

@Borgnis v Falk Co., 147 Wis. 327, at 356. 

*Simmon’s Wisconsin Digest, pp. 2230-2270. Forty pages are devoted to the 
liability of master and servant. Two-fifths of the litigation is devoted to 
the liability of the master and three-fifths to his freedom from liability be- 
cause of his defenses. 

“Fourth Annual Report (1914-15), Wisconsin Industrial Commission, at p. 1. 
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the defense of assumption of risk and the defense of contributory 
negligence, it has taken practically all the defenses that he had. 
Under these circumstances he can’t successfully defend any suit for 
personal injury. He has no choice but to accept the act. 

Professor Freund has put the question fairly. “Either the legis- 
lature has the power to compel compensation; * * * or it has no such 
power : Can it then do by indirection what it could not do directly ?’”’** 
Quite clearly the answer is “No.” If it were not then “it amounts 
to saying that a person may be penalized for standing upon his con- 
stitutional rights.”** He justifies compensation laws as proper regu- 
lations of consequences of conditions inherent in the transaction and 
practically beyond the contro! of either employer or employee. 

More recent pronouncements of the United States Supreme Court 
have sustained the objection which Professor Freund made and have 
given a touch of finality to his argument. In passing upon the con- 
stitutionality of the Iowa Act, it said “the Fourteenth Amendment 
does not prevent a State from establishing a system of workmen’s 
compensation without the consent of the employer, incidentally 
abolishing the defenses referred to.”** The lowa Act, however, was 
optional. Almost simultaneously the federal Supreme Court sus- 
tained the compulsory compensation acts of New York*® and Wash- 
ington."° Any further attempt to distinguish between the validity 
of a compulsory act and an elective act with a penalty for non- 
election is to indulge in exploded casuistry. 


III 


Tue INDUSTRIAL COMMISSION 


1. Its membership. The Industrial Commission" is composed 
of three members who are appointed by the governor with the advice 
and consent of the senate for a term of six years."* Each receives 





Kentucky State Journal Co. v Workmen’s Compensation Board, 161 Ky. 562 at 570. 

“Freund: Constitutional Status of Workmen’s Compensation. Am. Labor Leg. 
Rev. II: 43 at 53. 

“op. cit. p. 54. 

“Hawkins v Bleakly, 243 U. S. 210, at 213 (1917). 

Mountain Timber Co. v Washington, 243 U. S. 219. 

™N, Y. Cent. Ry. Co. v White, 243 U. S. 188. 

"The Industrial Accident Board was created by Chap. 50, Laws of 1911. Before 
the law became effective, it was repealed and the Industrial Commission was 
created by Chap. 485, Laws of 1911. 

®Sec. 101.02, Wisconsin Statutes (1923). 
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a salary of $5,000 a year.7* A commission of three is capable of 
prompt action. It is small enough to secure a direct responsibility, 
so essential to efficiency, and large enough to gain the benefits of 
combined judgment. The services of men of superior ability, and 
often of commanding talent, have been made available to the state 
through its membership. 

2. Its powers and duties. The Industrial Commission is charged 
generally with two duties: to administer workmen’s compensation 
and to safeguard the welfare of the worker. The chief benefits of 
compensation are dependent upon the efforts of the Commission in 
behalf of the safety of the employees. It is better to safeguard life 
and limb than it is to pay for its loss.** The Commission is vested 
with the power to supervise every employment, place of employmen‘/ 
and public building in the state and to enforce all laws and lawiul 
orders for the protection of the life, health, safety, and welfaie’ of 
every employee.”* “Welfare” is defined by statute to include com- 
fort, decency and moral well-being.”* It may fix reasonable standards 
and prescribe safety devices and other uniform means of protection 
necessary to carry out all laws and lawful orders necessary to their 
protection.” The employer is not only to furnish a safe place, but 
he is forbidden to permit any employee to work in any other place. 
His common law duties are materially enlarged.”* 

All orders of the Commission are deemed to be prima facie law- 
ful and reasonable until found to be otherwise.”® The legislature has 
laid down the rule that all places of employment must be safe. “Safe” 
means as free from danger to the life, health, safety or welfare of 
the employees as its nature will reasonably permit.*° The Commis- 
sion determines the conditions which constitute safety and issues 
its orders. They are simple, direct and practical. They are drafted 
under the advice* of representative men who are familiar with the 





Sec. 20.57, Wis. St. 

™p. 5, Wisconsin’s Movement for Safety (Bulletin of Wisconsin Industrial Com- 
mission). One manufacturer reduced his accidents 75% the first year under 
compensation. Reductions ranging from 30% to 60% were common. 

Sec. 101.09, Wis. St. 

Sec. 101.01 (10), Wis. St. 

™Sec. 101.10 (4), Wis. St. 

*Puza v Kennecke Co., 158 Wis. 482 at 483. 

Sec. 101.13, Wis. St. 

Sec. 101.01 (11), Wis. St. 

“Sec 101.10 (1) authorizes the appointment of advisors without compensation, 
to assist the Commission. 
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problem and who are interested in its solution.*? The fairness and 
resourcefulness of the methods employed in formulating them ac- 
cord with the quality of justice.** 


The law provides for a hearing, by the Commission, on the rea- 
sonableness of any order upon petition by the owner or occupant of 
any property affected by it.** It is only after petition for a hearing 
and a denial of relief that any court can entertain jurisdiction to 
vacate, amend or enjoin any order of the Commission.*® The vio- 
lation of its orders renders one liable to prosecution.** Where in- 
jury results to any employee through failure to comply with any 
order or the statute, the compensation allowed is increased fifteen 
per cent.*’ If the injured employee is a minor, who has been per- 
mitted to work without a permit or at a prohibited employment, a 
recovery of treble the amount of the compensation is authorized.** 
The employer, and not the insurer, must pay the penalty.** 


3. Its procedure. A majority of the commission constitutes a 
quorum for the exercise of any power or authority vested in them.” 
It may adopt its own rules of procedure.** Any compensation claim 
over which a dispute has arisen may be filed with it in writing.” 





“Orders on Safety (Supplemental—i915) were drafted by the Committee on Safety 
and Sanitation on which were 
2 Representatives of Wisconsin State Federation of Labor 
1 Representative of Milwaukee Health Department 
4 Representatives of Manufacturing Associations 
3 Representatives of Industrial Commission 

See: p. 2, Orders on Safety (Bulletin of Wis. Ind. Com. 1915.) 

%p, 18. Crownhart: Labor Law Enforcement Through Administrative Orders, 
Am. Labor Leg. Rev. 4:13 (1914). Mr. Crownhart, now a Justice of the 
Supreme Court of Wisconsin, was chairman of the Industrial Commission 
from 1911 to 1915. 

“Sec. 101.15, Wis. St. 

Sec. 101.17, Wis. St. 

Sec. 101.28, Wis. St. 

Sec. 102.09 (5) (h), Wis. St. See; Kraska v White Rock Mineral Springs Co., 
Ninth Ann. Rep., (1919-21) p. 28; Johnson v Wis.-Minn. Light & Power Co., 
Ninth Ann. Rep., p. 37; Engleman v John Strange Paper Co. Eleventh Ann. 
Rep., p. 49 (1922-3). 

Sec. 102.09 (8). See: Boardman v La Crosse Box Co., Ninth Ann. Rep. p. 49. 
In Johnson v. Cahoon Mine (p. 61), the total award was $5500. The fact that 
the minor falsely represented his age was held to be immaterial. An appeal 
was taken from the award. In Mueller & Son Co. v Gothard, 173 Wis. 135, the 
penal provision was held constitutional. See also: Brenner v Heruben, 170 
Wis. 565; Stetz v F. Mayer Boot and Shoe Co., 163 Wis. 151. 

"Kopp v Invincible Insurance Co., Eighth Ann. Rep., (1918-19) p. 32. 

Sec. 101.03, Wis. St. 

"Sec. 101.10 (7), Wis. St. 

"Sec. 102.17, (1), Wis. St. 
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Thereafter, the Commission mails copies of the claimant’s application 
to other parties in interest. It fixes a time for hearing not more 
than forty days after the filing of the application. It may bring 
in additional parties by service of a copy of the application upon them. 
It has the power to issue compulsory process.** Any hearing may 
be adjourned from time to time. Either party may appear, in per- 
son or by attorney, and present testimony. With or without notice, 
the commission may cause testimony to be taken, an inspection 
of the premises where the injury occurred to be had, and an examina- 
tion of the time-books and payroll of the employer and an examina- 
tion of the claimant by a physician to be made. On final hearing 
either party has an opportunity to rebut all ex parte testimony so 
taken. 

4. The proof. The Wisconsin Supreme Court has said that it 
does not apply technical rules of evidence in determining whether an 
accident is incidental to the employment.** Yet, Wisconsin must 
doubtless be classed among those states which do not give full faith 
and credit to the clause that authorizes the Commission to make its 
own rules of procedure.* 

The Industrial Accident Commission of California was reversed, 
upon appeal, because it based an award on hearsay evidence. The 
court did not deem hearsay proof. Competent evidence of an ac- 
cident it considered was a jurisdictional fact.°° However, in 1917, 
its legislature prescribed that the ancient common law notions of 
evidence should not be used to invalidate compensation awards.*’ 

Wisconsin has not squarely decided the point. The inclination of 
both the Commission and the Supreme Court appears somewhat 
evasive. 

The case of Buchta v. Haluska et al.** is an excellent illustration of 
the Commission’s attitude. It said “without admitting the testimony 
as to such conversations (with the deceased) as true, there is not any 
direct or positive testimony that the deceased sustained an accident” 
while in the employment of Haluska. But the record disclosed these 
facts. The deceased was a carpenter. He left home in the morn- 





Sec. 102.17, (3), Wis. St. 

*Radtke Bros. et al v Rutzinski, 174 Wis. 212 at 216. 

*Wigmore: Administrative Boards and Commissions: Are Jury Trial Rules of 
Evidence in Force for their Inquiries? 17 Ill. Law Rev. 263 at 275. 

*Englebretson v Ind. Accdt. Com., 170 Cal. 793. 

“Perry v Ind. Accdt. Com., 180 Cal. 497. 

*Ninth Ann. Rep., p. 58. 
















































78 WISCONSIN LAW REVIEW 
ing in good health and with no injury. On arriving home from work | 
he had a cut on his left thumb. The son said that it looked like a saw 

cut. These facts constitute the legal proof. The deceased had said | 
that he cut his thumb with a saw while at work. The Commission 

found “without giving any consideration to, or being influenced in 
any way by the testimony as to conversation had with the deceased 
that it is most probable that the injury to the deceased’s thumb which 
resulted in his death was received by him” while performing services 

incidental to his employment. The Circuit Court of Dane County | 
affirmed the award upon appeal. 

Clearly, the result of the Commission’s finding is commendable. \ 
The act was designed to compensate just such cases. But the pro- | 
cess by which the conclusion was reached is delusive. If all hearsay 
had been excluded from the hearing and if the only facts known were 
that a carpenter had cut his thumb between the time of going to work 
in the morning and the time of returning from work in the evening | 
and the cut looked as though a saw might have done it, any finding } 
that he cut himself at work is mere conjecture. It is a speculation 
based on two considerations. A carpenter is more likely to cut him- 
self than some other employees. If he cuts himself during the day, 
it is more likely to occur at work because there is where he spends 
most of his time. The Commission found that it was “most prob- 
able” that he received the injury at work. That is no finding of 
fact. “Probable” means likely, credible, reasonable. It is also like- 
ly, it is reasonable, it is credible that he received it elsewhere. But, 
the carpenter said that he cut himself with a saw at work. In the 
light of that hearsay, in the absence of other evidence, there is no 
justification for finding otherwise—excepting the common law rule 
against hearsay. 

Let Kentucky present its side of the argument. In Valentine v. 
W eaver,®* the deceased had cut some kindling at the shop to build 
fires. The following morning, he told his wife that he had not slept 
well on account of a pain in his finger, in which he had run a splinter 
while cutting kindling at the shop. While washing for breakfast he 
complained to his daughter of his sore finger, telling her of the 
splinter. His son took a needle to find it. He found a little hole but 
no splinter. The finger was very sore. It began to bleed. That day 
he was brought home from work. He was sick. He said that his 
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finger was the cause. He had wrapped it up. The doctors came 
and he told them how he got the splinter in his finger while cutting 
kindling at the shop. They found that the finger was infected. 
The infection produced death within a week. The Commission 
found an award. 


This is a much stronger case than the Wisconsin case whether 
considered upon its facts or upon its hearsay. But the Supreme 
Court of Kentucky, mindful of the old common law rule, said: 

“The testimony of the physicians that Valentine said he stuck a 
splinter in his finger was competent, but it was not competent to 
state where the accident occurred. In other words it is proper to 
show the how and the when but not the where of the accident, i. e. 
the manner and time are competent but not the place. 

“The testimony is not sufficient to bring it under the res gestae 
rule.’”2°° 


The decision is quite shocking to one’s sense of justice. It is a 
beautiful illustration of the application of a technical rule of evi- 
dence which effectually defeats the purpose of workmen’s compen- 
sation. It is an example of the bad influence that straight-laced 
judicial justice has had on administrative justice. This award was 
not open to the objection that Dean Pound’ justly urges against the 
award in the Knickerbocker Ice Co. Case.’ 


The Wisconsin Supreme Court has passed upon a case’? which 
involves the same principle. It is interesting to note, however, that 
it disposes of the point raised without discussion. The facts are 
these. Patch was a night workman. He went on duty at six o’clock 
in the evening. About nine o’clock he “called upon a clerk” in one 
of the offices of the building. He was sucking his thumb. He said 
that he had scratched or pricked it. Later, while he was playing 
cards, he said that he scratched it cleaning cuspidors. After three 
days, he complained to his wife of a pain in his finger saying that 
he pricked it with a pin while wiping cuspidors. The clerk whom 
he “called upon” told him to cleanse the wound with peroxide. The 
peroxide was in his locker and he did not trouble to do it. A few 
days later, he died. The court held that the evidence of the clerk 








1p, 42. 

%1Pound: The Growth of Administrative Justice. Wis. Law Rev. II: 321 at 336. 
42Carroll vy Knickerbocker Ice Co., 218 N. Y. 435. 

First Nat. Bank v Ind. Com., 161 Wis. 526. See also: Fourth Ann. Rep. p. 9. 
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was competent as part of the res gestae. It did not pass upon the 
competency of the evidence given by the other two. 

To sustain its position the court cites four Wisconsin cases which 
do not support it. The significant portions of each decision readily 
disclose that fact. In one,’ it says “None of it was safely res gestae, 
except evidence of the statement made at the scene of the shooting.” 
In another,’ while the plaintiff stood at his machine, just after the 
accident, in reply to a question of how it happened, he said “It was 
my fault, my fingers got ketched in the gearing.” The court held 
that “The evidence was strictly a part of the res gestae—statements 
or expressions made by the plaintiff at the time of his injury or so 
near thereto as to characterize the act.” In the third case,’°* “When 
Zoesch was taken (carried) out of doors he at once said, “The thing 
stopped running, I opened it up a little bit, and the whole end blowed 
out on me.’ This was unquestionably a part of the res gestae.” 
In the most recent case cited,*°" the deceased was seen at his post 
in normal condition. “A few minutes later, at a point some sixty feet 
from his post, he was walking therefrom with his hands to his head 
and heard to exclaim that he had been hurt by the levers.” The 
court held that the declaration was an impulsive voicing of an ex- 
isting circumstance. In order to be res gestae there should be no 
“time for reflection or opportunity and motive for making up a 
story or circumstances of deliberate relation of a past transgres- 
sion.””2°8 

Now consider the facts of the Patch Case. Some time after he 
pricked his finger, he happened to visit a clerk in one of the offices 
of the building. To explain sucking his thumb, he related what had 
happened. This was not res gestae. It was merely credible hearsay 
evidence. The four cases cited are examples of res gestae. Only 
by a fiction can you say that the Patch Case is an example. If 
it was necessary to employ a fiction it was employed in a worthy 
case. What the court actually did is excellently expressed in its 
own language in the case last cited.° It said that while no one saw 
the injury inflicted upon the deceased and there is no direct evidence 





Andrews v U. S. Casualty Co., 154 Wis. 82 at 87. 
Dixon v Russell, 156 Wis. 161 at 170. 

1%*Zoesch v Flambeau Paper Co., 134 Wis. 270 at 278. 
mAndrzejewski v N. W. Fuel Co., 158 Wis. 170. 

8p. 178. 

%p, 178. 
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of how the injury occurred, circumstances point persuasively to the 
particular cause claimed. The hearsay evidence in the saw case, 
in the splinter case and in the pin case, when considered in the light 
of the direct evidence, point with conclusive persuasion to the cause 
of the death of all three. To rely upon the rule of res gestae as a 
justification either to sustain or reverse an award, made by a Com- 
mission which freely admitted hearsay evidence, often means to rely 
upon a fiction or to defeat the object of workmen’s compensation. 
Of the latter fact, Kentucky’s application of “the how, when but not 
where” rule is proof. 


Circumstantial evidence may be*® and, in Wisconsin, often has 
been** the basis of an award. Like other tribunals required to 
determine facts, it may rely upon circumstantial evidence and draw 
proper inferences from facts proven."* In Heileman Brewing Co. 
v. Shaw,’ a night workman, whose duty it was to clean up after 
the day force had quit, was found bruised and unconscious on the 
basement floor. He died without regaining consciousness. A large 
opening had been made in the first floor to install a new machine. 
It was directly above where he was found. The opening was guarded 
by planks laid on beer boxes. On one of the planks was a beer bot- 
tle. It was open, but it was full. The Commission found that since 
the duties of the deceased took him to all parts of the building, it must 
be presumed that he was injured in the course of his employment. 
The Supreme Court held that the facts and circumstances of the 
case amply supported its conclusion. 


The general rule is that where there is no evidence of suicide, the 
presumption is that the deceased did not commit suicide™* In 
Wisconsin, that presumption prevails.14*> In the absence of proof, it 
will be presumed that any injury sustained was not intentionally in- 
flicted.1"* 





D°Ross: Applicability of Common Law Rules of Evidence in Proceedings before 
Workmen’s Compensation Commissions. 36 Har. Law Rev. 263 at 266. 

11Belle City Malleable Iron Co. v Rowland, 170 Wis. 293; 

Bekkedal Lumber Co. v Ind. Com., 168 Wis. 230; Atkins v Reedsburg Marble 

Works, Ninth Ann. Rep., p. 47. 

12Widell v Ind. Com., 192 N. W. (Wis.) 449 at 451. 

123161 Wis. 443. 

4Honnold: Workmen’s Compensation. Sec. 132. 

8Bekkedal Lumber Co. v Ind. Com., 168 Wis. 230; Milwaukee Western Fuel Co. 
vind. Com., 159 Wis. 635. 

u6Parent v J. Schroeder Lumber Co., Seventh Ann. Rep., (1917-18) p. 80. 
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The report of the accident filed by the employer is competent evi- 
dence and establishes a prima facie case even though not formally 
offered in evidence.** The aim is to secure the facts in a simple and 
direct manner."** The proceedings are not to be hampered by use- 
less formalities or technicalities. The evidence of the attending 
doctor whom the deceased called within an hour of the accident 
that ne was hurt by a drop in the elevator is admissible as proper 
proof. But, where a physician has treated the applicant profes- 
sionally, he can’t testify over the objection of the patient because 
such information is privileged by statute.**° 

5. Its findings and awards. After the final hearing, the Com- 
mission makes its findings upon the facts involved in the dispute 
and its award, which determines the rights of the parties.*** Prior to 
a final determination, it has the power, after hearing, to make inter- 
locutory findings, orders and awards. Where there is a lack of good 
faith, it may impose, as a penalty for noncompliance, an amount not 
to exceed twenty-five per cent of the sum directed to be paid. For 
inexcusable delay in making compensation payments, it shall increase 
the sums due by ten per cent.1*? If any mistake is discovered, the 
Commission may, on its own motion, modify its findings, order or 
award within twenty days from the date thereof. 

Either party may present, to any circuit court, a certified copy of 
the award and judgment will be rendered thereon without notice. 
It shall have the same effect as though the action had been duly 
tried and judgment rendered by it.'?* 


IV 


JupiciaL REVIEW 


The findings of fact made by the Commission shall be deemed 
conclusive.*** Within thirty days’*® of the order or award, a review 
of it may be had by an appeal to the Circuit Court of Dane County 





"Eggers Veneer Seating Co. v. Ind. Com., 168 Wis. 377. 

™Rule 1. Rules of Practice of Ind. Com. of Wisconsin. 

Eggers Veneer Seating Co. v Ind. Com., 168 Wis. 377 at 380. 
Clearly contra to Valentine vy Weaver (Ky.) which was considered above. 

”Radegan v Ill. Steel Co., Second Ann. Rep., (1912-13) p. 42 at p. 43. 

Sec. 102.18, Wis. St. 

Sec. 102.22, Wis. St. 

Sec. 102.20, Wis. St. 

14Sec. 102.23, Wis. St. 

Changed from twenty to thirty days by Chap. 437, Laws of 1923. 
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by service of a summons and complaint, stating the grounds upon 
which a review is sought, upon any member of the Commission or 
upon its secretary. Within twenty days the Commission shall, and 
the adverse party may, file an answer. The object of having the 
review brought against the Industrial Commission as a party is to 
give it an opportunity to defend its own action and to relieve the 
party in whose favor the award was made from the expense of 
further litigation.’*° 

The court may set aside any order or award only (1) when the 
Commission acted without or in excess of its power, or (2) the 
order or award was procured by fraud, or (3) the findings of fact 
do not support the order or award. The court disregards any error 
or irregularity not affirmatively appearing to damage the party ap- 
pealing. An appeal also lies from the Circuit Court of Dane County 
to the Supreme Court of Wisconsin.'** 


Ross complains that the failure of the judiciary to accord a proper 
respect to the findings of administrative bodies has impaired their 
efficiency.’** Certainly, that accusation cannot be made, in good 
faith, against the Wisconsin Supreme Court. Prior to the establish- 
ment of the Industrial Commission, many administrative boards had 
been created whose decisions of fact, honestly made, were held not 
subject to review except upon the question of jurisdiction.1*® 

The court has held that it was not the intent of the act to make 
the court a reviewer of facts. “Its office is to relieve against fraud, 
to keep the Commission within its jurisdictional bounds and to cor- 
rect an award not supported by the facts found.” If it were 
authorized to review the evidence, it might come to a different con- 
cluson. '** But to substitute its opinion for that of the Commission, 
would be to exceed its function.1** Any findings of fact by the 
Commission are conclusive if supported by any reasonable view of 
the evidence.'** Every finding of fact must have some substantial 
evidence in its support, though not necessarily the preponderance of 





2See: Comment by Legislative Committee of 1921. 

2Sec. 102.23, Wis. St. 

1280p. cit., p. 269. 

120M., St. P. and S. S. M. Ry. Co. v Railroad Com., 136 Wis. 146. 
See also cases cited in Borgnis v Falk Co., 147 Wis. 327 on 359. 
1Milwaukee v Ind. Com., 160 Wis. 238. 

1Neekoosa-Edwards Paper Co. v Ind. Com., 154 Wis. 105. 
18%Hackley-Phelps-Bonnell Co. v Cooley, 173 Wis. 128. 
Milwaukee Western Fuel Co. v Ind. Com., 159 Wis. 635. 
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evidence. A finding of fact cannot be based upon mere conjecture 
any more than a finding of fact made by the court. It does not re- 
quire so much evidence in its support, but it cannot be upheld with- 
out evidence.'** Indeed, the Supreme Court has even said that, 
under the law, the court can reverse an award only when there is 
no evidence to support it.*** If the Commission’s finding on a claim 
so shocks common sense and standards of what is fair and reason- 
able as to be preposterous, it will be set aside.*** 

If different inferences may be drawn from the evidence, even 
though it is undisputed, a question of fact is presented and the con- 
clusions of the Commission cannot be disturbed.’*7 However, a find- 
ing on the question of a relationship of an employee to a contractor 
and to his employer, where he has been transferred, is not conclusive 
even though the evidence is undisputed because the question is one 
of law.1** Whether a case came within the statute is a question of 
law and a finding of the Commission upon it is not conclusive.*® 
Findings based upon erroneous views of law are not findings of 
fact contemplated by the statute.’*° The Industrial Commission has 
jurisdiction to entertain a claim for compensation only when both 
the employer and employee are subject to the act and an injury was 
received growing out of or incidental to the employment as the re- 
sult of accident.’** There must be evidence to show a relation be- 
tween his employment and his injury.**® The Commission has no 
power to compel the employer to offer medical services or to pre- 
scribe the character or extent of them. *** To attempt to do so 
is to act in excess of its power because the law gives to the employer 
the option to supply medical treatment or to reimburse the employee 
for any medical expense reasonably incurred.’ 


Where the findings of the Commission are defective, the court 
should refuse to supply the requisite findings,*** and must remand 





%*Voelz v Ind. Com., 161 Wis. 240. 

%Heileman Brewing Co. v Ind. Com., 161 Wis. 46. 
Milwaukee v Miller, 154 Wis. 652. 

3'Weyauwega v Kramer, 192 N. W. (Wis.) 452. 
*8Cayll v Waukesha Gas and Electric Co., 172 Wis. 554. 
%*Wonewoc v Ind. Com., 190 N. W. (Wis.) 469. 

%@Martin-Laskin Co. v Ind. Com., 193 N. W. (Wis.) 70. 

4Borgnis v Falk Co., 147 Wis. 327 at 360. 

%8Belle City Maileable Iron Co. v Ind. Com., 192 N. W. (Wis.) 1010. 
18Supra. 

4Sec. 102.09 (1), Wis. St. 

“8Martin-Laskin Co. v Ind. Com., 193 N. W. (Wis.) 70. 
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the record to the Commission. The statute clearly contemplates that 
all findings of fact shall be made by it.’ 

Their decisions amply indicate that the courts of Wisconsin have 
given their endorsement to an effective administration of the Work- 
men’s Compensation Act by the Commission. 


V 
THE SCOPE OF THE ACT 


1. Employer and employee. As an inducement to accept the pro- 
visions of the act, in Wisconsin, no employer can avail himself of 
the common law defenses in any action for personal injury if, at 
the time of the injury, he had three or more employees in common 
employment.’** The act defines an employer to be the state, or any 
county, city, town, village or school district, or any person, firm or 
corporation who has any person in service under contract of hire.** 
Any employer shall be deemed to have elected to accept the provisions 
of the act unless he files notice to the contrary.*** 

An employee is defined by the act to be any person, except officials, 
under appointment or contract of hire, by any of the designated 
units of government or any person who is in the service of another 
under contract, not including those in casual or domestic employ- 
ment.'*° Where the employer is subject to the act, the employee will 
be deemed to be subject to it, unless ke gives written notice to his 
employer to the contrary.’™ 

Where an employer has elected to come under the act, but the 
employee has not, the employer is entitled, in an action for injuries 
sustained, to the common law defenses.***? When both employer and 
employee are subject to the act, the remedies provided in it are ex- 
clusive.*** If an employee prosecutes an action against a third per- 
son for injuries sustained, he waives his right to compensation."** 





4#Sec. 102.18, Wis. St. 

11Sec. 102.01, Wis. St. “Four” was changed to “three” by Chap. 624, Laws of 1917. 
48Sec. 102.04, Wis. St. 

1#Sec. 102.05, Wis. St. Farmers and farm labor are excepted. 

Sec. 102.07, Wis. St. 

481Sec. 102.08, Wis. St. 

18Karny v N. W. Malleable Iron Co., 160 Wis. Wis. 136. 

Smale v Wrought Washer Mfg. Co., 160 Wis. 331; Sec. 102.03 (3), Wis. St. 
™Renz v Cream City Brewing Co., Seventh Ann. Rep., (1917-18) p. 31. 
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One who cuts railway ties at 8c per tie, but is under no agreement 
to cut any specific number, is an employee within the meaning of 
the act.°%* The hired man of a pathmaster, who is working out 
the latter’s road tax, is an employee of the town, when employed 
with its knowledge,’** just as the employee of an agent is the em- 
ployee of the principal when engaging in distributing his beer with 
his knowledge,’ or just as a High School boy is an employee of 
the city when employed by the principal under authority of the 
School Board to saw up lumber for school furniture.*** 

An inmate of the House of Correction is not an employee because 
he is not under contract of hire.** A painter who contracted to 
paint the village bridge at a specified price is a contractor and not 
an employee.’ A partner who accompanies a firm threshing ma- 
chine and is paid $4 a day for his services is nevertheless a partner.*™ 
But, a private in the Wisconsin National Guard, while in service, is 
an employee.'® So is a truant officer for he is vested with none of 
the sovereign functions of government and does not possess any of 
the dignified attributes of an officer.** The citizen who is called 
upon by the village marshal to subdue a prisoner who is terrorizing 
the village officials, becomes a policeman in the service of the vil- 
lage.1** The superintendent of highways, who was appointed by the 
Town Board, but took no oath of office and gave no bond is an 
employee ;'** but a town officer, who supervised road construction, 
is not, although he received $2 a day for his services.’ 

2. Going to and from work. Harper says that as a general rule 
the time of going to and returning from work is excluded from the 
period of employment.’** Under the Wisconsin act, the employee is 
deemed to be performing services growing out of and incidental to 





%%OQlson v Rust-Owen Lumber Co., Seventh Ann. Rep., p. 23. 

Schulz v Town of Union, Ninth Ann. Rep., p. 27 See also: 102.07 (4), Wis. St. 

%Gaulke v Rahr Brewing Co., Eighth Ann. Rep., p. 26. 

Schmitz v City of Appleton, Second Ann. Rep., p. 31. 

™Hanlow v Milwaukee Co., Second Ann. Rep., p. 38. 

1°Weyauwega v Kramer, 192 N. W. (Wis.) 452. See also: Sec. 102.06, Wis. St. 

Berg v Berg Threshing Co., Ninth Ann. Rep., p. 42. 

1®2Hansen v Wisconsin, Second Ann. Rep., p. 48; Brickson v Wisconsin, Tenth 
Ann. Rep., (1921-22) p. 64. 

%3Peterson v Milwaukee, Seventh Ann. Rep., p. 50. 

%*4Voeck v West Salem, Sixth Ann. Rep., (1916-17) p. 54. 

4%Mundon v Town of Lima, Sixth Ann. Rep., p. 31. 

%Wonewoc v Ind. Com., 190 N. W. (Wis.) 469. 

4° Workmen’s Compensation, p. 69. 

18Sec. 102.03, Wis. St. 
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his employment, while on the premises of his employer, in going to 
and from his work in the ordinary and usual way.’** This provision 
has been liberally construed. 


It extends the benefits of the act: to a hospital attendant who re- 
ceived his room under the contract of hire and who was injured while 
returning to it, although it was eight hours before he went on duty ;*” 
to an employee who quit work to go on a vacation and was injured 
while going on the company’s logging train to the office to get his 
pay ;*”° to an employee who was thrown over a 300 foot embankment 
because his Ford struck a waterbreak while going back down a 
steep hill, on the premises, which it couldn’t climb ;'™ and to an em- 
ployee who was injured getting out of a bus, provided to transport 
her and others, while on the premises, although she got out, im- 
mediately after she got in, to ride in her friend’s automobile.'” 

Cases like these are not included within the provision: where an 
employee was shot in the arm, on the premises, by the discharge of 
a gun which he and a co-employee carried, in their vehicle in which 
they rode to and from work to shoot game on the way ;*™*, where an 
employee left the premises by scaling an 8 foot board fence when 
other and convenient routes were provided ;'* or where an employee 
left a planing mill by way of the yard in order to catch a ride on the 
company’s train.’"* In neither of the last two cases was the route 
chosen considered the usual and ordinary one. 


3. Service incidental and growing out of the employment. The 
early American compensation acts were modeled upon the English 
acts,'"* which provided for “personal injury by accident arising out 
of and in the course of the employment.” In construing the Wis- 
consin act, the Industrial Commission followed the English interpre- 
tations and was sustained, by the Supreme Court, in its construc- 
tion.’"* Under it, the employer is now liable for any personal injury 
accidentally sustained by his employee while he is performing service 





%°Snyder v Wisconsin, Eighth Ann. Rep., p. 64. 

1”Hackley-Phelps-Bonnell Co. v Ind. Com., 165 Wis. 586. 

Berube v Interstate Light & Power Co., Tenth Ann. Rep., p. 41. 

1%2Grunaka v Hardwood Products Co., Eleventh Ann. Rep., p. 53. 

18Cleland v Smith Bros., Third Ann. Rep., (1913-14) p. 85. 

14Podjaski v Soo Line Ry Co., Tenth Ann. Rep., p. 42. 

8Foster-Latimer Lumber Co. v Ind. Com., 167 Wis. 337. 

Bohlen: A Problem in Drafting Workmen’s Compensation Acts. Harvard Law 
Rev. 328 at 329. 

%7Arnold v Holeproof Hosiery Co., Fourth Ann. Rep., p. 32. 
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growing out of and incidental to his employment if not intentionally 
self-inflicted.*"® 

A general helper in a restaurant, whose chief duties consisted in 
serving tea, coffee and milk was performing work incidental to his 
employment, within the terms of the act, when injured while grind- 
ing hamburger steak.'’® Where an employee, either before or after 
reporting at his employer’s place of business, goes to where his work 
is to be done and on the way falls on a défective sidewalk'® or 
is struck by an automobile,’™ he is performing service growing out 
of and incidental to his employment. Where the workman furnishes 
a team which is used by him in the course of his employer’s business, 
the relation of employer and employee exists from the time he 
leaves his own premises and continues to exist until he returns, pro- 
vided he does not deviate from the usual course in returning.’*? An 
employee who is hit on the head by a stone, thrown by a striker, while 
riding in his employer’s truck which was used to convey workmen 
to and from the plant is performing service growing out of and in- 
cidental to his employment.’** So is the employee who suffered a 
hemorrhage of the stomach caused by overexertion in pushing a two- 
wheeled truck loaded with lumber, which was stuck on a piece of 
ice ;'** so is an electrician who contracted small-pox while installing 
a lighting plant in a farm residence where his work required him 
to be in and about the room of a sick child.*** An employee, who was 
killed by explosion, while trying to save an ice cream cabinet and 
some cream cans, which belonged to his employer, from the burning 
premises of a customer was performing a compensable service.'* 

A. Assault. If an employee is assaulted by a fellow employee, 
who is the aggressor, over the manner of performing services, the 
injury is incidental to the employment.’** A foreman of a construc- 
tion crew, who was struck over the head with a shovel by one who 
quit work and demanded his time because he was reprimanded for 
inattention to duty, was acting within the scope of his employ- 





Sec. 102.03, Wis. St. 

Brenner v Herubin, 170 Wis. 566. 
1°Milwaukee v Althoff, 156 Wis. 68. 
U0. S. Casualty Co. v Superior Hardware Co., 175 Wis. 162. 
Milwaukee v Fera, 170 Wis. 348; Seventh Ann. Rep., p. 79. 
“8Wilhelm v Nat. Brake & Elec. Co., Eighth Ann. Rep., p. 39. 
“Erickson v Rogers-Ruger Lumber Co., Sixth Ann. Rep., p. 33. 
Haines v Laun Hardware Co., Ninth Ann. Rep., p. 64. 
“Dickson v Shepherd, Ninth Ann. Rep. p. 20. 
%*Morris v Simmons Co., Tenth Ann. Rep., p. 34. 
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ment because his duty required him to maintain order and discharge 
unruly workmen.'** Where a night nurse, while on duty, was seized 
by the hair and thrown violently to the floor in a quarrel over a 
hammer, where, in fact, the assault was the result of a bitter feeling 
on the part of assistant nurse who had been reported to the Super- 
intendent for irregularities, as the duty of the night nurse required 
her to do, the injury was sustained in performing services growing 
out of and incidental to the employment.*® 

But where an employee precipitates a fight over a matter foreign to 
the employment and is injured as a result, his injury is not an in- 
dustrial accident.*° Where a night watchman shot an engineer on 
the premises of the employer after the one had gone off duty and 
before the other had come on duty, the shooting cannot be regarded 
as incidental to the employment, although it was at the plant and 
the result of ill will which grew out of their intercourse in their 
employment.’ 

B. Wilful misconduct. The act does not cover injuries inten- 
tionally self-inflicted.’** But to be guilty of wilful misconduct, the 
party must consciously do a wrong; a mere doing in a careless man- 
ner is not sufficient.°* Where an employee, who was repairing 
steam-pipes, was electrocuted, wilful misconduct will not be pre- 
sumed because the law presumes against suicide. 


In twenty-eight states, injury under the influence of intoxication 
is a bar to compensation." The Wisconsin act was silent on the 
subject. The interesting question arose as to whether a seasoned 
veteran, who by long experience ought to have appreciated his capa- 
city, was guilty of wilful misconduct in getting drunk to his injury.’ 
The Commission found that “the evidence of the case is conclusive 
that Smith was intoxicated at the time of his death. It is quite clear 
that but for the intoxication the accident would not have happened.” 
In support of its finding, it stated that “The road was smooth, and 
there was no reason for his falling except that he had become in- 





18Ryan v Hewitt, Fifth Ann. Rep., (1915-16) p. 17. 
Graff v Dane Co., Sixth Ann. Rep., p. 79. 
™Blank v Kohler Co., Fifth Ann. Rep., p. 21. 
™Arnold v Holeproof Hosiery Co., Fourth Ann. Rep. p. 32. 
Sec. 102.03 (3), Wis. St. 

™Nevadjic vy N. W. Iron Co., Second Ann. Rep., p. 21. 
“Hunt v Milwaukee Co., Second Ann. Rep., p. 34. 
**Bulletin No. 275, Bureau of Labor Statistics, at p. 49. 
*Nekoosa-Edwards Paper Co. v Ind. Com., 154 Wis. 105. 
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sensible from liquor or had gone to sleep from the same cause.’’!*" 
Commission granted an award because it felt that if the legislature 
had intended to make intoxication wilful misconduct, it would have 
specifically so provided. 

The Supreme Court sustained the award because although drink- 
ing is intentional, intoxication is not. Moreover, there was room to 
find that Smith had no intention to put himself in a dangerous con- 
dition. 

In 1913, the legislature provided, by amendment, that where 
injury results from intoxication, the compensation shall be reduced 
fifteen per cent.’** 

Where the employee has sustained an injury only because he has 
become insensible from the use of liquor, how can one say that the 
industry is responsible for it as an industrial accident? The logic 
of causation won’t sustain the contention.’ To allow intoxication 
to be a bar to compensation may be to create a defense so popular 
as to encourage employers or insurers to use it on every provocation 
either to obscure the issue or to thwart the object of the act. Asa 
policy, the decision has the merit of protecting the workman against 
the zealous attempts that would otherwise be made by them to escape 
liability. It can’t be defended as an industrial responsibility. 

Prof. Commons has commented on this case. In speculating on 
the philosophy of it, he says “The Commission, perhaps, weighed the 
consequences of wilful conduct rather than accepted the meaning of 
the terms. Somebody must pay the cost of accidents. Shall it be 
the widows and orphans themselves? Shall it be the taxpayers and 
the charities? Shall it be the individual employer? Shall it be the 
industry as a whole?’ The theory of social solidarity leads him 
to conclude that the employer and employee are engaged in a common 
enterprise. Jointly, they assume the risks and share the burdens 
and benefits of it. “They share each other’s frailties. The employer 
takes the workman as he is, and the workman takes the employer as 
he is. The employer gains in some cases and loses in other cases, 
and the law attempts to balance one off against the other.” 





™Smith v Neekoosa-Edwards Paper Co., Second Ann. Rep., p. 45. 

18Sec. 102.09 (5), (K). See: Chap. 599, Laws of Wisconsin (1913). 

%*In Manske v Milwaukee (Eighth Ann. Rep., p. 35), the award was made sub- 
ject to a fifteen per cent penalty because, the Commission said, “we are satis- 
fied that the injury proximately resulted from the intoxication of the de- 
ceased.” (Case appealed.) 
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An examination of this philosophy, in the light of other cases 
passed upon by the Commission, makes Prof. Commons’ romantic 
conclusion quite untenable. To saddle upon industry an economic 
loss for which it is not, at least, partially responsible is to create 
an injustice. Widows and orphans should be protected against the 
hazards and desolation of intoxication. Whether industry bear the 
burden of their protection is quite a different question. 

In Ost v. Lakeside Paper Co.,* an irritable, quarrelsome brute 
totally disabled a fellow workman, by striking him on the head with 
an iron bar because he had declined, with good reason, to empty a 
tank which was filled with water. Compensation was awarded by 
the Commission because the employer permitted a man with such 
a vicious temper to jeopardize the safety of his men. The law per- 
mitted the employer to take the man as he was, but it penalized him, 
as it ought to have done, for not discharging him, for tolerating such 
human frailty to be on his premises. 

Under the act, the employer does not pay for his employee’s frail- 
ty. A swamper quit work and went to camp to get ready for a dance. 
His conduct displeased the foreman, who was a profane man. In 
his reprimand, he used language reflecting upon the swamper’s ma- 
ternal ancestor. When the foreman regained consciousness, he 
discovered that the ferocious, well-directed uppercut had fractured 
his jaw and had caused some of his teeth to disappear. The Com- 
mission found? that the industry could not be chargeable with the 
hazard his frailty had created. 

Compensation is a burden upon industry. It may be a penalty 
for the fault of the employer; it may be a deterrent.” It is a charge 
to be considered as a part of the cost of production and not to be 
saddled upon the employee who does not deliberately create a hazard 
to his own injury. If then, industry is to be made responsible only 
for accidents which it creates, what principles of social solidarity 
prescribe that it shall bear the burden of supporting the widows and 
orphans of intoxicated men but not of profane men? 

C. Pre-existing disease. Compensation is given not merely for 
the protection of employees in normal condition but also for those 





Commons: Industrial Goodwill, p. 49 (1919). 

Sixth Ann. Rep., p. 65. 

Ball v Warren, Eleventh Ann. Rep., p. 37. 

Bohlen: The Drafting of Workmen’s Compensation Acts. 25 Har. Law Rev. 328 
at 332. 
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who are subnormal.*** Where death results from a rupture caused 
by the fall of an elevator, the fact that the employee would not have 
been hurt badly if he had not been ruptured before the accident does 
not affect his right to compensation. If the shock of an injury 
accelerates tubercular condition, it is the accidental injury which 
proximately results in death.*” 

In Milwaukee v. Industrial Commission,” a public school princi- 
pal was supervising basket-ball practice to select a team. The ball 
accidentally struck him on the head. It ruptured a blood vessel 
which resulted in his death. Compensation was awarded, although 
if he had not been suffering from advanced stages of arterial scler- 
osis at the time, the blow which he received would, in all probability, 
have produced no serious injury. The rule is that a definite mishap 
proximately causing physical injury is within the act even though 
the result would not have been caused if the employee had not been 
unsound.” 

The wisdom of such a rule has often been questioned. In de- 
nouncing it, Lord Shaw has vigorously stated the objection to 
its adoption.*”** He saw in it the peril of preventing many workers, 
who would be excluded from the opportunity of securing employ- 
ment because of debility and chronic disease, however anxious they 
might be to devote their remaining powers to earning a livelihood. 
To exclude the subnormal from compensation would be to nullify in 
a large measure the social value of the act. In order to apportion the 
risk between the employee and the industry would be hopeless in the 
absence of a general medical examination of all employees, periodi- 
cally given, to determine their health rating. Such a task seems in- 
surmountable. 

D. Disease. In the administration of the Wisconsin act, a broad 
meaning was attributed to the word “accident” so as to include a 
muscular spasm.”*° There were cases, however, where the applicant 
had suffered injury through the industry which was not compensable. 





*Honnold: Workmen’s Compensation, p. 302. 

Eggers Veneer Seating Co. v Ind. Com., 168 Wis. 377. 
**Artus v Allis-Chalmers Mfg. Co., Seventh Ann. Rep., p. 81. 
7160 Wis. 238. 

Casper Cone Co. v Ind. Com., 165 Wis. 255. 

Clover, Clayton & Co. Ltd. v Hughes, A. C. (1910) 242, 261. 
™°Bystrom v Jacobson, 162 Wis. 181. 
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Lead poisoning, for instance, was not an injury within the meaning 
? of the act.?" 


| In Vennen v. New Dells Lumber Co., an employee drank polluted 
water furnished by the employer at his factory. He contracted ty- 
phoid fever and died. When the Supreme Court sustained the de- 
murrer to an action begun because compensation was the exclusive 
remedy, Mr. Justice Barnes dissented maintaining that the great 

weight of authority was against including the case under compensa- 
tion.2** The negligence of the employer was evident; but where 
was the accident that killed the workman? That the case was within 
the spirit of the act seems scarcely open to question. The court 
found, with doubtful logic, that his death was “accidental” because 
the typhoid affliction was attributable “to the undesigned and un- 
expected occurrence of the presence of bacteria in the drinking water 
furnished by the defendant.” If that be true, is it to be inferred that 
prior to his disability he was a victim of an industrial accident every 
time that he drank of the polluted water? 


In 1919, the provisions of the act were extended so as to include 
not only accidental injuries but all other injuries, growing out of and 
incidental to the employment, including occupational diseases.?"* 
This amendment is sufficiently comprehensive to foreclose further 
argument and many of the earlier difficulties of administration 
have disappeared. Now, such injuries as neuritis, resulting from a 
constant overstrain produced by filing saws*** and pulmonary tuber- 
culosis contracted by inhaling dust and fine particles of foreign mat- 
ter in wet grinding**® are compensable. Wisconsin is one of the five 
states*** of the Union in which occupational diseases are covered by 
the act. 


E. Recreation, comfort and welfare. One does not leave his 
master’s employment where he is injured while protecting himself 
from unnecessary exposure on a cold night by warming himself by 
heated brisquettes, which it is his duty to dump at intervals from the 





™“Derkinderen v Rundle Mfg. Co., Fourth Ann. Rep. p. 16. 

32161 Wis. 370 at 379. In State v Dist. Court of Rice Co., the forceful reasons of 
Mr. Justice Barnes convinced the Minnesota Court (138 Minn. 210; 164 N. W. 
810). 

™8Sec. 102.35, Wis. St. 

*“Redlinger v Allis-Chalmers Mfg. Co., Eleventh Ann. Rep., p. 22. 

Schwabe v Vilter Mfg. Co., Tenth Ann. Rep., p. 50. 

™¢California, Connecticut, Massachusetts, North Dakota and Wisconsin. 
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cars.”"" He is performing services incidental to his employment where 
he is injured on the premises at noon, while eating his lunch, by a pile 
of crude rubber falling on him,”** or by a sandbank caving in on 
him,?"* or by falling into the river while going to the toilet.?*° Where 
an employee sleeps on the premises, he is entitled to compensation 
if he is injured, in his bunk, by a co-employee, who became violently 
insane,*** or by defective bedding provided for the bunks2*? 

Where one is injured in jumping on the running board of a truck 
while going to get a drink of water at the usual place, in a customary 
manner, he is not on a frolic of his own.*** But, if a supervisor of a 
crew is injured by the knife with which he is whittling away his 
leisure time, he is performing for his own pleasure.?** Playfulness 
is not a hazard of the industry. He who wrestles steps aside from 
his line of duty and engages in sport.?*° 

Where an employee is electrocuted by a co-employee, who, as a 
practical joke, attached two testing wires to his hack saw,?** or 
where he is injured by having a compressed air hose applied to his 
person,”*? compensation will be allowed, unless, at the time of the in- 
jury, the injured was participating in the joking.?** 

A joy-ride at night, at fifty-five miles an hour, with stops for 
drinking and amusement, is not an automobile demonstration, even 
though the salesman has a prospective customer, when he is violat- 
ing the specific orders of his employer by using the automobile after 
six o’clock.**® Incidental dinner engagements*®° and Christmas drink- 
ing parties**' are deviations from the course of one’s employment. A 
messenger boy who retraces his route merely to see if his relatives 
have arrived at the depot is on a mission of his own.?” 





™1N. W. Iron Co. v Ind. Com., 160 Wis. 633. 

™8Racine Rubber Co. v Ind. Com., 165 Wis. 600. 

°Trisciani vy Thatcher et al., Seventh Ann. Rep., p. 19. 
Milwaukee Western Fuel Co. v Ind. Com., 159 Wis. 635. 
Beatty v. Kaiser Lumber Co., Tenth Ann. Rep., p. 65. 

*2Holt Lumber Co. v. Ind. Com., 168 Wis. 381. 

*%Widell Co. v. Ind. Com., 192 N. W. (Wis.) 449. 

*4Fontaine vy Wausau Sulphate Fibre Co., Seventh Ann. Rep. p. 66. 
2%§mith v Wis. Tel. Co., Fifth Ann. Rep., p. 36. 

*%*Kohn v. Newport Hydro Carbon Co., Seventh Ann. Rep., p. 28. 
**Wagner v Paine Lumber Co., Eleventh Ann. Rep. p. 56. 
%%Fed. Rubber Co. v Havolic, 162 Wis. 341. 

**Ollier v Wollaeger Co., Seventh Ann. Rep., p. 39. 

Wilson v Fond du Lac Bd. of Ed., Tenth Ann. Rep., p. 61. 
*1Rochall v East Side Office Bidg. Co., Tenth Ann. Rep. p. 30. 
%Passoe v Heinemann Bros. Co., Eleventh Ann. Rep., p. 38. 
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If baseball is fostered by the employer as a mere recreational ac- 
tivity for employees, the industry is not responsible for accidents 
which may occur. *** If, however, a baseball team is organized to 
advertise the industry and to attract men to the factory, the service 
is within the course-of employment.?** The proprietor of a soft drink 
parlor who organizes and pays a team to play in an adjacent park to 
encourage business, even though their pay is dependent upon the size 
of collections, is their employer within the meaning of the act.?* 


VI 
Its SoctaL FuNCTION 


Workmen’s Compensation was enacted into law in recognition of 
the doctrine that the great office of statutes is to remedy the defects 
of the common law as they develop and to adapt it to the changes of 
time and circumstances.**° In passing upon the constitutionality of 
the law, the Supreme Court of Wisconsin, without qualification, re- 
pudiated the principle that the right of property has its foundation 
in fundamental law.?** It realized that to establish the doctrine that 
the rights of property are supreme over the rights of humanity as 
an immutable principle was distinctly anti-social.?** To it, the as- 
sumption, by the employer, of a burden inherent in the industry was 
not only sound economically but was not at war with legal principle.?** 
Chief Justice Winslow believed that an eighteenth century constitu- 
tion should be interpreted in the light of the ideals and conditions of 
the twentieth century that the race may not be halted in its progress.*° 
Dean Pound characterized that construction as the beginning of 
“something very like sociological interpretation” in this country.** 

If the supreme tests of a system of compensation are (1) an 
incentive to reduce accidents and (2) the promptness and certainty 
with which compensation claims are met,?*? then the Wisconsin act 
has achieved abundant success. 





Peterson v Ed. Schuster & Co. Inc., Eleventh Ann. Rep. p. 18. 

*%4Smith v Hartman Trunk Co., Ninth Ann. Rep., p. 63 and p. 74. 

%6Wanta v Schmitz, Tenth Ann. Rep., p. 37. 

Second Employer’s Liability Cases, 223 U. S. 1 at p. 50. 

Ives v So. Buffalo Ry. Co., 201 N. Y. 271 at 294. 

**Roosevelt: Workmen’s Compensation, Outlook 98: 49 at p. 53. 

Ives v So. Buffalo Ry. Co., 201 N. Y. 271 at 296. 

*“Borgnis v Falk Co., 147 Wis. 327 at 349. 

Pound: Courts and Legislation. Am. Pol. Sci. Rev. 7: 361 at 380. 

%2Standards for Workmen’s Compensation Laws (Am. Assn. for Labor Leg. 1916). 
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By a statistical analysis of its accidents, the Commission seeks to 
discover its problems.*** In the first two and a half years, under 
its administration of the act, there were 21,374 accidents in the in- 
dustries of Wisconsin. 165 were killed out of 4,877 who were 
struck by moving objects; 114 were killed out of 3,069 men who 
fell; 54 died from burns or explosions out of 1,583 who were in- 
jured. Safety orders to remedy an evil can be formulated properly 
only when its character is appreciated. To learn how and why 163 
human lives were exacted by the industries of Wisconsin in 1914, 
how 5 were permanently, totally disabled, why 50 were crippled by 
the loss of an eye, an arm, or a leg, and why 495 lost fingers or toes 
is to analyze and to comprehend the tragic problem. 

To violate a safety order is to incur a penalty of fifteen per cent 
increase in compensation on the part of the employer. That penalty 
is as certain as the compensation. The necessity for it is realized 
when one finds that, within nine days, one company” by its wilful 
failure to provide adequate ventilation in violation of a safety order, 
sacrificed two lives in the same liquid in the same vat. It did so, 
however, only at a penal cost to itself of several thousand dollars, in 
addition to the compensation cost to its insurer. 

Certain justice necessitates that the employer,?*° whose negligence 
supplies polluted water to its workmen to drink, which results, within 
a period of three weeks, in the death of two and the disability of 
eleven others, shall respond summarily in damages. A pecuniary 
reparation without costly litigation is now being realized. The effi- 
cacy of compelling employers to safeguard their employees by 
making them financially responsible for their injuries is being fairly 
tested.?*° 


The promptness with which compensation payments are made 
is well illustrated by the experience during the first six months of 
1923.47 The time elapsing between the date of the accident and 
the date of payment in 2.4% of the cases was less than a week; in 
27.8% of the cases, it was less than two weeks; in 75%, less than four 
weeks ; and in 93.3%, less than eight weeks. Expedition is secured 
by compelling the employer who is guilty of unexcusable delay in 





**Wisconsin’s Movement for Industrial Safety (Bulletin of Ind. Com. of Wis.) 
%4Moldenhauer v Am. Hide and Leather Co., Ninth Ann. Rep., p. 69. 

Vennen v New Dells Lumber Co., Sixth Ann. Rep., p. 72. 

Roosevelt: Workmen’s Compensation, Outlook 98:49. 

“Eleventh Ann. Rep., p. 12. See also: Tenth Ann. Rep., p. 11. 
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making compensation payments to pay an additional ten percent.*** 
According to the United States Bureau of Labor Statistics, Wiscon- 
sin, in its record for promptness of first payments, surpasses all 
states. It is approached only by two.**° 

There were 1956 cases, requiring formal decision, disposed of by 
the Commission in the year 1922-23.2°° Of these, 19% were dis- 
posed of in less than 30 days; 32%, in less than 60 days; 49%, in 
less than 90 days; and 74%, in less than 180 days.*** The Com- 
mission encourages the policy of submitting disputes to it upon a 
stipulation of facts to save time and expense. Stipulations have 
been made the basis of more than 20% of the awards in some years.**? 


There were 201 fatal industrial accidents in Wisconsin in the year 
1922-23. These victims of industry left 349 dependents.*** Of 
these, 155 were children, 18 of whom were made orphans. Of the 
1135 awards made during the year, 168 involved fatal accidents. 
The total indemnity in these cases was $653,054. In other words, an 
average of $3,430 stood between these dependents and want. 


Up to June, 1923, 152,838 were settled under the compensation 
act. $20,742,197 was the total amount of its benefits. The average 
benefit was $136.*°* The largest benefits in any year amounted to 
$3,602,016. They were paid during the preceding fiscal year. Of 
this amount, $838,180 represented the cost of medical services. The 


average cash award made by the Commission in non-fatal cases was 
$848. During that year there were 19,058 cases settled. The average 
compensation received in cases not coming before the Commission 
was $70. The average medical benefit was $43.92. In 94% of 
the cases, compensation was paid without award. This is not admin- 
istrative justice; it is automatic justice. In the first two and a half 
years under the act, only 23 cases out of every 1000 came before 
the Commission for settlement.?*° That number has increased to 79 
cases per year, but about one-fourth of them are settled by the par- 
ties before hearing and about 3% of those heard reach the courts. 
Under the old system, with an average benefit of only $114 at stake, 





“8Bersen v Larson Lumber Co., Ninth Ann. Rep., p. 39. 
2#Eleventh Ann. Rep., p. 5. 

2°Wisconsin’s fiscal year is from July 1 to June 30. 

%10p. cit., p. 10. See also: Ninth Ann. Rep., p. 13. 

*2Ninth Ann. Rep., p. 2. 

Eleventh Ann, Rep., p. 11. See also: Tenth Ann. Rep., p. 10. 
Eleventh Ann. Rep., p. 9. 

Third Ann. Rep., p. 3. 
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the $2,000,000 in benefits received under the act would have been 
lost for want of prosecution or largely frittered away in attorneys’ 
fees. 

As between employer and employee, Wisconsin supplies abund- 
ant proof that executive justice has had the merit of being direct, ex- 
peditious and inexpensive, and that its administration has been in the 
interests of the general welfare and according to popular notions of 
a square deal.?** 

The success of its Workmen’s Compensation act has been due, 
in a large measure, to the fact that the Commission has refused to 
construe its language hypercritically,?*’ and the court has sought to 
interpret it so as to carry out its manifest purpose.”** Mr. Justice 
Jones aptly summarized its achievements when he said that “Although 
there was a vigorous opposition to the statute before its enactment, it 
has been so well administered by the Commission, that it now meets 
with general approval.”*** 


HERBERT D. LAUBE. 





Pound: Justice according to Law 14 Columbia Law Rev. 1. 
*"Velare v City of Sheboygan, Second Ann. Rep., p. 59. 
%*Germantown v Ind. Com., 190 N. W. (Wis.) 448. 

*Radtke Bros. et al v Rutzinski, 174 Wis. 212. 
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Stock Divipenps—DIstTrisuTION BETWEEN LiFE TENANT AND REMAINDER- 
MAN—The manner of distribution of cash and stock dividends on corporate 
stock as between a life tenant and remainderman is a question which has 
caused courts considerable difficulty and one which has led to widely differing 
conclusions. In Lamb v. Lehmann, (1924) 143 N.E. 276, the supreme court 
of Ohio held in a case of first impression in that state, that where a will 
gives certain shares of stock in a corporation to a trustee, with instructions 
to pay “the net income thereof” to one person for life, with remainder to 
another, ali cash or property dividends declared thereon go to the life tenant, 
and all stock dividends become a part of the corpus and go to the remain- 
derman. 

There are at least three views on this subject: 

(1) The rule laid down in the instant case, known as the “Massachusetts” 
rule, holds that all cash dividends are “income” and go to the life tenant if 
declared during his tenancy, and that all stock dividends are a part of the 
“corpus” and go to the remainderman, regardless of when earned. Minot v. 
Paine, 99 Mass. 101; Gibbons v. McMahon, 136 U.S. 549, Sup. Ct. Rep. 
1057. Property and script dividends are assimilated to the cash dividend rule. 
Machen on Corporations, Section 1384. 

(2) The so-called Kentucky rule draws no distinction between cash or stock 
dividends, but treats them as non-apportionable by holding that they must be 
considered as accruing in their entirety on the date declared. Accordingly, if 
declared during his tenancy, the life tenant is entitled to all. Hite v. Hite, 93 
Ky. 257, 19 L.R.A. 173, 40 Am. St. Rep. 189, 20 S.W. 778. 

(3) The Pennsylvania rule, like that of Kentucky, rejects the character of 
the dividend (whether cash or stock) as the criterion in determining whether 
the life beneficiary or the remainderman is entitled, but inquires as to the 
time when the dividend was earned and apportions accordingly. Earp’s Ap- 
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peal, 28 Pa. 386. This is the view adopted in this state, Soehnlein v. Soehn- 
lein, 146 Wis. 330, 131 N.W. 739; although it was not necessary to go any 
further than the Kentucky rule since the court found all the stock dividends 
were earned during the period of the life tenancy. 

The conflict arises in the distribution of extraordinary cash or stock divi- 
dends, that is, profits declared from corporate earnings which represent accu- 
mulations other than those accruing during the regular dividend periods. 
Usually current dividends will not be apportioned. 

The Massachusetts rule’s chief merit is that it is easy of application, a 
factor which, no doubt, should be given considerable weight since simplicity 
in administering estates is a desired result. It is, however, admittedly arbi- 
trary. It leaves the distribution entirely in the hands of the directors of the 
corporation. In the Ohio case it was held that the testator was “presumed” 
to know that the directors had full discretion to determine whether a surplus 
was to be distributed as “income” or “corpus.” As a matter of fact, perhaps, 
the testator thought nothing about extraordinary dividends. But he did in- 
tend to turn over the corpus to the remainderman unimpaired as of the date 
of the testator’s death. At any rate, the presumption is a fiction, which does 
not aid the court in getting at the actual intent. The case represents a minority 
view and only expediency can justify it. See 24 A.L.R. 9. 

The Kentucky view, quite correctly it is submitted, refuses to draw the 
artificial distinction between cash or property and stock dividends. Granting 
that “stock-dividend” is a misnomer, in that it can not be both stock (capital) 
and a dividend (profit), and that technically there is a distinction between a 
cash dividend and a stock dividend as income, yet it is unlikely that the 
testator had any such technical use of the word “income” in mind. 

The Pennsylvania rule carries this one step further. It agrees that the 
form of the dividend should not be decisive, and then says that the testator 
intended the remainderman to get the corpus on the death of the life tenant 
in substantially the same condition as when the trust was created. The life 
tenant, therefore, is only entitled to so much of the extraordinary dividend 
as earned during his term. The courts following this view, by disregard- 
ing form and looking merely to the substance, no doubt, reach a more equitable 
result and more nearly comply with the testator’s intentions. It is, therefore, 
the better rule, and represents the weight of authority, but is sometimes diffi- 
cult to apply. See elaborate note 24 A.L.R. 9. 

But it is to be noted that these are only rules for ascertaining the testator’s 
“intention.” If this can be otherwise gathered, the rules do not control. 


ArtTHuR T. THOoRSON. 


CoNsTITUTIONAL LAW—PowerR oF THE STATES Over ForeIGN CorPoRA- 
Tions.—In his book entitled, The Position of Foreign Corporations in 
American Constitutional Law, published in 1918, Mr. Gerard C. Hender- 
son discusses the American theory of corporations organized under the 
laws of other states than that of the forum, and critically examines the 
application of this theory as exemplified in the decisions of the courts through 
a period of eighty years. He points out that there are two opposing theories 
of the nature of the foreign corporation: (1) the restrictive theory, to the 
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effect that a corporation cannot exercise its functions, or even exist, beyond 
the confines of the state which created it, and (2) the liberal theory, which, 
recognizing a legal personality in the foreign corporation, welcomes it where- 
ever it may go, protecting its property and contracts in the courts the same 
as if it were a creation of the domestic law. The first theory is the one adopted 
by the American courts, at least by profession. In Bank of Augusta v. Earle, 
(1839) 13 Pet. 519, Chief Justice Taney unhesitatingly admitted, “It is very 
true that a corporation can have no legal existence out of the boundaries of 
the sovereignty by which it was created. It exists only in contemplation of 
law, and by force of the law; and where that law ceases to operate, and is no 
longer obligatory the corporation can have no existence. It must dwell in the 
place of its creation and cannot emigrate to another sovereignty.” The opinion 
went on, however, to say that a corporation, like a natural person, could con- 
tract in another state without extending its personality into that state, and in 
absence of express legislation to the contrary the rule of comity required that 
such contracts be respected. But in Paul v. Virginia (1869) 8 Wall. 168 it was 
clearly stated that such recognition depended entirely upon considerations of 
comity. “The corporation being the mere creation of local law can have no 
legal existence beyond the limits of the sovereignty where created........ 4 
The recognition of its existence even by other States, and the enforcement of 
its contracts made therein depend purely upon the comity of those—a comity 
which is never extended where the existence of the corporation or the exercise 
of its powers are prejudicial to their interests or repugnant to their policy. 
Having no absolute right of recognition in other States but depending for such 
recognition and the enforcement of its contracts upon their assent it follows, 
as a matter of course, that such assent may be granted upon such terms and 
conditions as those States may think proper to impose. They may exclude 
the foreign corporation entirely; they may restrict its business to particular 
localities, or they may exact such security for the performance of its contracts 
with their citizens as in their judgment will best promote the public interest. 
The whole matter rests in their discretion.” The case affirmed the right of a 
state to impose conditions on the conduct of an insurance business within the 
state by a foreign corporation, holding incidentally that a corporation was not 
a citizen within the clause of the Constitution providing that the citizens of each 
state are entitled to the privileges and immunities of the citizens of the several 
states. 

The whole thesis of Mr. Henderson’s essay is that, of the two theories of 
foreign corporations above outlined, the Court has adopted the wrong one. He 
contends that back of all fictions of corporate personality, and of the concepts of 
group will of the civilians is the actual interests of the stockholders and officers 
of the corporations, who have simply banded themselves together in a con- 
venient form for the doing of business; that these interests are not confined to 
one state but are nation wide in their extent comprising a large part of the 
business of the country. He moreover believes that while the Supreme Court 
has adherred in theory to the restrictive concept the actual result of its decisions 
show a decided trend to the liberal theory. As illustrating this, Mr. Henderson 
points out several exceptions in our law to the restrictive theory. (1) The 
right of a foreign corporation to sue in both federal and state courts was early 
allowed. (2) The right of a foreign corporation to sue in the federal courts on 
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the basis of diversity of citizenship is recognized, based on the unusual fiction 
that the incorporators are indisputably assumed to be citizens of the state 
wherein the company is incorporated. (3) The presumed assent to the terms 
of a statute appointing an agent for the acceptance of the service of process, 
whereby a foreign corporation is subjected to the jurisdiction of the courts 
of a state is regarded as another fiction to cover the fact of the actual ex- 
istence of the corporation within the state. (4) The states are denied the 
power of excluding from their borders foreign corporations engaged in interstate 
commerce. (5) There is the doctrine that, while a state may exclude certain 
foreign corporations from its borders, it may not as a condition of the right to 
do business in the state impose terms contrary to the Constitution of the United 
States. See Western Union Tel. Co. v. Kansas, (1910) 216 U. S. 1. (6) For- 
eign corporations are persons within both the due process and the equal pro- 
tection of the law clauses of the Fourteenth Amendment. 


Several decisions since the date of Mr. Henderson’s work seem further to 
support his opinions as to the trend of the decisions dealing with foreign 
corporations. These may be grouped according to the above enumerated excep- 
tions to the restrictive theory of foreign corporations and concern: (1) service 
of process on a statutory agent; (2) corporations engaged in interstate com- 
merce; (3) unconstitutional conditions; (4) equal protection of the law under 
the Fourteenth Amendment. 


(1) As stated by Mr. Henderson the Supreme Court early adopted the 
theory that the reason a foreign corporation doing business in a state was 
bound by process served on an agent designated by statute was an implied con- 
sent to such statute manifested by entering the state to do business while the 
statute was in force. Lafayette Insurance Co. v. French (1885) 18 How. 404. 
But it was held that this implied consent did not extend to causes of action not 
having their origin in the state. Old Wayne Life Insurance Ass'n. v. McDon- 
ough (1906) 204 U. S. 8; Simon v. Southern Railway (1915) 236 U. S. 115. It 
is Mr. Henderson’s contention that this consent is a mere figment of the imagin- 
ation and the real point of importance is the doing of business in the state. That 
brilliant writer’s contention has since been amply justified by decisions of the 
court. In Pennsylvania Insurance Co. v. Gold Issue Mining Co. (1917) 243 
U. S. 93 the question arose whether the exception of foreign causes of action 
applied when the corporation had actually appointed by written instrument the 
agent to accept service, in this case the Superintendent of Insurance. The 
Court unanimously held that it did not, stating that here the appointment was 
real and not as in the cases where the exception was enforced, implied from a 
presumed consent to the statute, “a mere fiction, justified by holding the 
corporation estopped to set up its own wrong as a defence.” That the vital point 
is the doing of business in the state is shown by Chipman Ltd. v. Jeffery Co. 
(1920) 251 U. S. 373. Here a foreign corporation doing business in New 
York had, in accordance with state statute, appointed an agent to accept service 
of process. The statute provided that the appointment “shall continue in force 
until revoked by instrument in writing.” It had not been revoked but the 
company had removed its business from the state, and the cause of action 
arose out of the state. The Supreme Court held that service on the agent 
under such circumstances would not give the New York courts jurisdiction 
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over the corporation. The New York cases were taken as establishing the 
doctrine that the important consideration was that the company be doing 
business in the state, and it was strongly intimated that due process of law 
also required that the result in the case be the same. 

(2) Foreign corporation engaged in interstate commerce cannot be required 
to gain the consent of a state before engaging in such commerce within the 
state, nor can they be subjected to unreasonable state regulation. International 
Text Book Co. v. Pigg (1910) 217 U. S. 91. It is obvious that foreign 
corporations may acquire greater protection from restrictive state laws either 
by an extension of the scope of the phrase “interstate commerce” or of what 
constitutes “unreasonable state regulation.” There are recent instances of both 
of these phenonomena. In Dahnke-Walker Co. v. Bondurant (1921) 257 U. S. 
282 a Kentucky statute prescribed the conditions on which foreign corporations 
could do business in the state. The plaintiff had not complied with these 
conditions. The contract for purchase of wheat, on which the action was 
brought, was made in Kentucky and to be performed there, but the wheat was 
to be immediately shipped to the plaintiff’s mill in another state. In spite of 
the fact that numerous cases hold that the ultimate destination of products 
does not make dealing in them interstate commerce, (See Hammer v. Dagenhart 
(1918) 247 U. S. 251; Heisler v. Thomas Colliery (1922) 260 U. S. 245) the 
court held that the transaction in this instance constituted interstate commerce, 
and the plaintiff corporation did not have to comply with the Kentucky statute. 
The case has been cited with approval and is apparently law. There have also 
been extensions of the doctrine of unreasonable regulations. Davis v. Farmers 
Co-operative Equity Co. (1923) 262 U. S. 312 involved a Minnesota statute 
which provided that, “Any foreign corporation having an agent in this state 
for the solicitation of freight and passenger traffic or either thereof over its 
lines outside this state may be served with summons by delivering a copy 
thereof to such agent.” It having recently been held that such solicitation of 
business constituted interstate commerce it was decided that as to causes of 
action arising out of the state where the plaintiff was a non-resident the statute 
was unconstitutional as constituting an unreasonable burden on interstate com- 
merce. The cogent fact was the annoyance and expense to railroads in the 
transportation of witnesses, the employment of council, and in general in 
conducting litigation thousands of miles from their home office and from the 
situs of the cause of action. The state could not place this burden on the roads 
as a condition precedent of their right to engage in interstate commerce in the 
state. (See note in II Wis. Law Rev. 433) A similar case protecting foreign 
railroad corporations is A. T. & S. F. Ry. v. Wells, (1924) 44 Sup. Ct. 469 
where the principles of the Davis case are applied to garnishments of a rail- 
road’s rolling stock in causes of action of foreign origin and ownership. 


(3) In the matter of unconstitutional conditions the Supreme Court has 
explicitly over-ruled prior authority, and added to the number of conditions that 
cannot be imposed on foreign corporations as prerequisites to doing business in 
the state that of non-removal of actions to the federal courts. The right of 
the state to impose such conditions was first affirmed in Doyle v. Continental 
Insurance Co. (1876) 94 U. S. 535, it being said that, as the state had absolute 
power to expel foreign corporations, the reasons for its exercising such power 
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were immaterial, an argument that has its logical appeal. The case was affirm- 
ed in Security Mutual Life Insurance Co. v. Prewitt (1906) 202 U. S. 246. Mr. 
Henderson traces (pages 134-142) the vicissitudes of the Doyle and Prewitt 
cases and ventured the prediction that they were no longer law. His prediction 
is borne out by Terral v. Burke Construction Co. (1922) 257 U. S. 529 which 
expressly over-rules those cases. “A state may not in imposing condition upon 
the privilege of a foreign corporation’s doing business in the state exact from 
it a waiver of the exercise of its constitutional right to resort to the federal 
courts.” (See note 8 Va. Law. Rev. 538) 

(4) The Fourteenth Amendment to the Constitution of the United States 
provides that no state shall deny to any person within its jurisdiction the 
equal protection of the law. Corporations are within the protection of this 
clause but in order to claim that protection they must be “within the jurisdic- 
tion.” In Blake v. McClung (1898) 172 U. S. 239 a Tennessee statute sub- 
ordinated the claims of foreign creditors to those of domestic creditors in the 
case of the insolvency of a foreign corporation doing business in the state. It 
was held that while foreign creditors, who were natural persons, could not thus 
be discriminated against, on account of the privileges and immunities clause of 
Article IV, Section 2 of the Constitution, that foreign creditors who were 
corporations were not thus protected. They were not citizens within the mean- 
ing of the clause just referred to, nor were they “within the jurisidiction” so as 
to claim the protection of the Fourteenth Amendment. Filing claim in the 
insolvency proceeding was considered not to place them within the jurisidiction. 
Kentucky Finance Corporation v. Paramount Auto Exchange (1923) 262 U. S. 
544 involved the statute of Wisconsin dealing with adverse examination of 
parties. As applied to foreign corporations the statute had been construed as 
demanding that they submit to examination within the state, or the case would 
be dismissed. Natural persons, however, were required to submit to examination 
in the state only when personally served with notice therein. The Kentucky 
Finance Corporation was suing in Wisconsin to recover a stolen automobile, 
and its case had been dismissed because of failure to submit to adverse ex- 
amination in the state. The United States Supreme Court held that it was 
denied the equal protection of the laws. The obvious question is whether it 
was within the jurisdiction and the McClung case would seem to be authority 
to the effect that it was not, but the Court, without giving its reasons—and 
referring to the McClung case as authority !—says that commencing the suit in 
Wisconsin brought the corporation within the state’s jurisdiction within the 
meaning of the Fourteenth Amendment. The case is simply a naive abandon- 
ment of the McClung case. (See note II Wis Law Rev. 428) 


It is not claimed that in any of the above descisions the Supreme Court has 
definitely abandoned the restrictive theory, nor does the author of The Position 
of Foreign Corporations in American Constitutional Law make such claim. 
Cases, like men, must however be judged by the adage, “by their fruits ye 
shall know them” and taking the actual results of the cases dealing with for- 
eign corporation both before and after the publication of Mr. Henderson’s 
book, it is indubitable that they go far to establish his contention that the 
Supreme Court is more and more recognizing that the interest of the foreign 
corporation must be protected even though they extend to states other than 
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that which created it, and that the restrictive theory, which treated it as a 
creature beyond the law, when found outside the scvereignty which gave it 
birth, can no longer be held consistently with the requirements of business 
progress. 

R. A. B. 


Birtts AND NotES—NEGOTIABILITY—JUDGMENT Notes—The case of Muen- 
der v. Muender, 182 Wis. 417, 196 N. W. 773, (1924) involved the con- 
struction of a note payable five years after date and containing the follow- 
ing clause: “* * * also hereby authorize any attorney of any court of 
record to appear for us or either of us, in such court, in term time or vacation, 
at any time hereafter, and confess a judgment, without process, in favor of the 
holder of this note, for such amount as may appear to be unpaid thereon, 
whether due or not, together with costs, and consent to immediate execution 
upon such judgment, hereby ratifying and confirming all that my said attorney 
may do by virtue hereof. In case of nonpayment of the principal or any part 
thereof or the interest when due, the whole amount becomes due and payable 
at once.” 

It was held, following the earlier case of Wisconsin Yearly Meeting v. 
Babler, 115 Wis 289, 91 N. W. 678, that the provisions authorizing entry of 
judgment whether the note be due or not, rendered the note non-negotiable. 

In the Babler case, the Court held that the time of payment in such a note 
was entirely uncertain since it depends “upon the whim or caprice of the holder.” 
It was further said that since the Negotiable Instruments Law (section 1675-5- 
(2), expressly provides that an authorization for confession of judgment if the 
instrument be not paid at maturity shall not affect the negotiability of an in- 
strument the implication is that the authority to confess judgment at any 
other time destroys negotiability. 

These decisions seem quite clearly to be in line with the authorities and 
probably represent correct constructions of the Negotiable Instruments Law. 
The desirability of the result from a commercial standpoint, however, seems 
doubtful. 

The rule requiring certainty of sum and date of payment, together with 
that requiring the order or promise to be unconditional, have for their purpose 
the promotion of the currency of the negotiable instrument and proceed upon 
the assumption that such uncertainties and conditions will so hamper the cir- 
culation of instruments as to render them ineffective as mediums of trade and 
credit. From this it would seem to follow that only that type of uncertainty 
which will impede or tend to impede the currency of paper should fall within the 
rule. While a note due five years from date with a provision for acceleration 
of the due date at the whim of the holder may be uncertain as to the time 
(within five years) when payment may be demanded, it does have a due date 
after which it is payable at all events, and uncertainty prior to this fixed date 
is wholly within the control of the holder. The uncertainty. being wholly 
within the control of the holder, is not of the type that would impede the sale 
and circulation of the paper. Certainly such a note is as certain as to date of 
payment as one providing for acceleration of the due date in case of default 
by the maker, and yet the latter are usually held negotiable. Such a note also 
appears to be more certain as to time of payment than the type of note 
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made negotiable by section 1675-4-(3). “An instrument is payable at a determin- 
able future time, within the meaning of this chapter, which is expressed to be 
payable* * * (3) On or at a fixed period after the occurrence of a specified 
event, which is certain to happen, though the time of happening be uncertain.” 
Under this section a note payable “one year after the death of X” would be 
negotiable, but it is submitted that such paper would hardly be as marketable 
as that condemned by the court in these two decisions, because the contingency 
which fixes the due date is outside the control of the holder. 

It is possible that notes containing options in the holder to accelerate the 
due date irrespective of the maker’s default ought to be condemned as unduly 
oppressive in character. If such a view were taken, the acceleration clause 
would have to be disregarded, leaving the instrument clearly negotiable, or the 
entire note held void. 

J. D. W. 


JupGmMEent NotEs—Va.ipity At Common Law oF WarRANTS OF ATTORNEY TO 
ConFEss JUDGMENT INCORPORATED IN Promissory NOTES. 

In Egley v. Bennett——Ind—144 N. E. 533 the supreme court refused to 
recognize as valid the judgment of an Illinois court of record rendered upon 
a judgment note executed in Indiana and made payable in Illinois. The note 
was in the conventional form authorizing any attorney at law to appear in 
any court of record at any time to waive process and confess judgment on the 
note in favor of the payee, to release all errors, and to consent to immediate 
execution of the judgment. After maturity of the note judgment was duly 
confessed in Illinois by an attorney appointed by the plaintiff, who was payee, 
and action was then brought in an Indiana court on that judgment. The 
supreme court of Indiana held, upon appeal, against the payee upon the ground 
that it was not required to give full faith and credit to the Illinois judgment 
under Section I, Article 4 of the Constitution of the United States since that 
judgment was not a valid one. The Illinois court could not obtain jurisdiction 
over a citizen of Indiana residing in Indiana by virture of an agreement 
entered into in Indiana. On this point the court assumed that the law of 
Indiana, that is, the law of the state of execution, determined the validity of 
such an agreement which gave any attorney power to appear for the maker of 
the note and waive service of process upon that maker. This note is not 
concerned with the question of what law should govern in a case like this, but 
only with the question of the validity of judgment notes in general and at 
common law in particular. 

The Indiana court decided that such notes are invalid because they are 
contracts ousting courts of jurisdiction, because confession by warrant of 
attorney is invalid unless the procedure follows the statutes governing such 
judgments, and because judgments so obtained are not authorized by the com- 
mon law, are contrary to public policy, and receive their only sanction by 
positive statute. In Indiana the status of judgment notes has been definitely 
settled by statutes requiring that there be service of process in every action 
Sec. 317, 318, Burn’s 1914 Statutes, and providing that a confession by war- 
rant of attorney is valid only when accompanied by an affidavit from the 
defendant declaring that the debt in question is just and owing. Sec. 615, 1004, 
Burn’s 1914 Statutes. 
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It is not clear that judgments by confession upon warrant of attorney 
waiving process and appeal are void at common law. Certain it is that they 
are valid in England, and their use has been common for so long that the date 
of their origin is unknown. 2 Chitty’s Practice, 234. Moreover, Blackstone 
says that, “it is very usual, in order to strengthen a creditor’s security, for the 
debtor to execute a warrant of attorney to some attorney named by the creditor, 
empowering him to confess judgment,...... which judgment, when confessed, 
is complete and binding.” 3 Blackstone’s Commentaries, 396. The English law 
today is in complete accord with that statement. Encyclopedia of the Laws 
of England, vol. 7, pp. 532. In Re South American Company, (1895) 1 Chan. 
37. In the United States the law is not so clear, but the weight of authority 
seems to be that such judgments by confession are void unless expressly 
authorized by statute. Farquhar v. De Haven, 70 W. Va. 738; 40 L. R. A. n. s. 
956 and note; 75 S. E. 65; Carlin v. Taylor, 7 Lea 666 (Tenn.) ; Mason v. 
Ward, 80 Vt. 290; First National Bank v. White, 220 Mo. 717; 132 Am. St. 
Rep. 612; 16 Ann. Cas. 889; 120 S. W. 36. McCrairy v. Ware, 6 Kan. App. 
155; 51 Pac. 293. Hamilton v. Schoenberger, 47 Ia. 385. A careful reading 
of the case of Farquhar v. De Haven, supra, which gives a survey of the 
West Virginia law on judgment notes, shows a conclusion not definitely 
justified by authority. The court admits their use and legality during the 
colonial period, and mentions that they were expressly prohibited by penal 
statute in 1744, which statute was later repealed in 1839. What the court did 
in that case was to hold the warrant itself valid, but to declare the judgment 
based thereon void because it was without service of process. It is noticeable 
that nearly all of the cases holding judgment notes void as against the com- 
mon law emphasize not so much their validity or invalidity under the common 
law, but the fact that they are against public policy. McCrairy v. Ware, supra; 
First National Bank v. White, supra; Carlin v. Taylor, supra. A typical 
attitude taken by courts in jurisdictions where such notes are invalid is summed 
up in First National Bank v. White, supra, “The field for fraud is too enlarged 
by such an instrument. Oppression and tyrrany would follow the footsteps of 
such a diversion in way of security for a debt..... Such agreements are 
iniquitous to the uttermost and should promptly be condemned by the courts 
until such time as they shall receive express statutory recognition as they have 
in some states.” And even here the court impliedly admits the validity of 
warrants of attorney for confessing judgment at common law when it says 
that such a warrant is invalid if in the common law form, but must follow 
and comply with the statute. The writer has been unable to find any cases 
in which it has been held that warrants of attorney to confess judgment and 
waive service of process and appeal are void because they are contracts ousting 
courts of jurisdiction. One case only touches that point, and it goes no 
further than to say that courts watch with jealous eyes any encroachment 
upon their authority. First National Bank v. White, supra, It is a novel view 
of such warrants and offers a more definite legal objection to them than the 
last resort phrase, “against public policy”. The cases cited by the court up- 
holding this doctrine are merely declaratory of contract law generally, and 
are mainly concerned with agreements to make settlements by arbitration final 
between the parties. Supreme Council v. Forsinger. 125 Ind. 521; 21 Am. St. 
Rep. 196; 9 L. R. A. 501; 25 N. E. 129. Some jurisdictions frequently defeat 
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judgments by confession upon warrant of attorney by requiring that the 
statutes concerning them be strictly enforced. Utah National Bank v. Sears, 
13 Utah 172; 44 Pac. 832. Rasmussen v. Hagler, 15 N. D. 542; 108 N. W. 
541. Mason v. Ward, supra. Kahn v. Lessor, 97 Wis. 217; 72 N. W. 739. 

On the other hand, there are a number of jurisdictions holding judgments 
upon warrant of attorney valid at common law. Bush v. Hanson, 70 Ill. 480. 
In these jurisdictions statutes regulate the procedure, but the courts frequently 
declare that the action is derived from the common law and merely modified 
by the statute. Halfhill v. Malick, 145 Wis. 200; 129 N. W. 1086. (The 
Wisconsin statute is Sec. 2896, 1923 statutes.) Or they require only sub- 
stantial compliance with the statute on the ground that the code procedure 
is merely declaratory of the common law. Saunders v. Lipscomb, 19 Va. 647; 
19 S. E. 450. Cross v. Moffat, 11 Colo. 210; 17 Pac. 771. A New York 
case admits their legality at common law by expressly stating that such judg- 
ments were abolished by the code of that state. Allen v. Smillie, 12 How. Prac. 
156; 1 Abb. Prac. 354. In jurisdictions where judgment notes receive legal 
recognition it is of course unnecessary that any process be served, declaration 
filed, or personal appearance be entered by the defendant. Otherwise the 
warrant of attorney attached to the note would be of no effect whatsoever. 
Teel v. Yost, 128 N. Y. 387; 13 L. R. A. 796; 28 N. E. 353. Saunders v. 
Lipscomb, supra. Moe v. Schaffer, 150 Minn. 114; 184 N. W. 785. Mor- 
rison v. First National Bank, 207 Pac. 62 (N. M.). 

The present day status of the judgment note as far as its validity is con- 
cerned seems to be this. In England such notes are clearly valid. In the 
United States they are valid because codes of procedure allow them, or 
because the codes are merely cumulative of the common law. They are in- 
valid either by codes which by their provisions make such judgments impos- 
sible, as in Indiana and Missouri, for example, or by statutes expressly 
declaring them void, as in Kentucky. Statutes, Sec. 416. From the history 
of these notes and from the dicta in cases concerning them it would seem 
that in jurisdictions where there were no statutes regulating their use di- 
rectly or indirectly, they would be valid as being in accord with the principles 
of the common law. 

L. F. Lams 


PREFERENCE OF A GENERAL LEGACY FOR THE SUPPORT OF A NEAR RELATIVE 

The testator in Jn re Neil’s Estate, 238 N. Y. 138, 144 N. E. 481, died 
bequeathing $120,000 in general legacies and leaving but an estate of less 
than $50,000. The legacies were to a brother, mother, woman with whom he 
was living, and $50,000 in trust “for the use and education of my three 
children.” The testator during his life had separated from his wife, and 
established a trust fund, providing an income of $2,500 annually to his wife, 
in return for which the wife promised to support and educate the children. 
The Court held, that a general legacy given for the support, maintenance, 
or education of a near relative otherwise unprovided for will not abate 
ratably with the other general legacies, but its payment will be preferred. 
Therefore the legacy of $50,000 in trust for the children was held not to 
abate proportionately with the other legacies, but should be preferred, on the 
ground that the education of the children was virtually unprovided for other- 
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wise, as the $2,500 a year resulting from the trust set up by the separation 
agreement was grossly inadequate for the support and education of the children. 

This decision is an exception to the general rule that, in case the personal 
property of a testator proves insufficient to pay all pecuniary legacies in full, 
all such legacies must abate ratably: Schuld v. Wilson, 225 Ill. 336, 80 N. E. 
259; Mathews v. Targarona, 104 Md. 442, 10 Ann. Cas. 153, 65 Atl. 60; 
Loring v. Thompson, 184 Mass. 103, 68 N. E. 45; Duncan v. Franklin 
Township, 43 N. J. Eq. 143, 10 Atl. 546; Pennsylvania University’s Appeal, 
97 Pa. St. 187. 

The principle, that a general legacy given for the support or education of 
a near relative otherwise unprovided for will be preferred, was applied 
in the following cases: Towle v. Swasey, 106 Mass. 100 (legacy for the 
support and education of a minor adopted son) ; Scofield v. Adams, 12 Hun. 
(N. Y.) 366 (legacy to be used for the “comfort and benefit” of a husband) ; 
Petrie v. Petrie, 7 Lans. (N. Y.) 90 (legacy for the education of two 
children) ; Stewart v. Chambers, 2 Sandf. Ch. (N. Y.) 382 (annuities for 
the maintenance of a wife and children). Dicta in other cases also state 
such to be the law: Bliven v. Seymour, 88 N. Y. 469; Matter of Wenner, 
125 App. Div. 358, 110 N. Y. S. 694 (affirmed, without opinion, 193 N. Y. 
672, 87 N. E. 1129); Bixenstein’s Estate, 6 Pa. Dist. 19, 19 Pa. Co. Ct. 152. 

In the English case of Lewin v. Lewin, 2 Ves. Sen. 415, 28 Eng. Reprint 
265, Lord Chancellor Hardwicke gave preference to an annuity given to 
testator’s wife and children, who were otherwise unprovided for, over other 
general legacies to collateral relatives. The Lord Chancellor receded 
somewhat from this stand in Blower v. Morret, 2 Ves. Sen. 420, 28 Eng. 
Reprint 268; and the whole doctrine was repudiated in England in Miller v. 
Huddlestone, 15 Jur. 1043, 21 L. J. Ch. 1, 3 Macn. & G 513, 42 Eng. Reprint 
358. The American authorities contra to rule laid down in the principal case 
seem to be chiefly dicta. In Derby v. Derby, 4 R. I. 414, preference was denied 
to a pecuniary legacy of $10,000 to an only son, which legacy was contained 
in a codicil, which recited the birth of the son and the desire of the testator 
“to make some provisions” for such child. This case is weakened as an 
authority, opposed to the principal case, by the decision of Richardson v. 
Bowen, 18 R. I. 138, 25 Atl. 908, in which the Rhode Island Court gave 
preference to a legacy of $25 per month to a brother. As one of the grounds 
for such decision in the latter case, the Court held that the monthly pay- 
ments were doubtless intended as a provision for the immediate support of 
the brother, who, by reason of his advanced age, was presumably incapacitated 
from fully providing for his own support, and whose expectation of life was 
so short that it would not be likely that he would receive the benefit of other 
provisions made for him in the will. Dicta appear in Emery v. Batchelder, 
78 Me. 233, 3 Atl. 733; Richardson v. Hall, 124 Mass. 228; Porter v. Howe, 
173 Mass. 521, 54 N. E. 255; to the effect that near relationship, or dependence, 
or the meritorious character of the legatee is not enough to give a preference, 
when the will furnishes no proof of an intention to prefer. 

The doctrine of the principal case, as applied, is confined within quite 
narrow limits. Preference has been denied to a general legacy for the 
support of a near relative on the ground that the legatee was not otherwise 
unprovided for: Babbidge v. Vittwm, 156 Mass. 38, 30 N. E. 77 (legacy for 





















































110 WISCONSIN LAW REVIEW 
“the maintenance and education” of a son and daughter); Matter of Wen- 
ner, 125 App. Div. 358, 110 N. Y. S. 694 (affirmed, without opinion, 193 
N. Y. 672, 87 N. E. 1129; legacy “for the care, support and maintenance” of 
a sister). The Pennsylvania Court refused to prefer a general legacy given 
by a testator, who left neither wife nor children, for the permanent main- 
tenance of a charity extremely dear to the testator’s heart, which he had 
founded, and which was exclusively dependent upon him for its support 
during the life of the testator: Appeal of the Trustees of the University 
of Pennsylvania, 97 Pa. St. 187. 

The cases are not in entire accord as to the basis of the rule expounded 
in the principal case, that a pecuniary legacy for the support of a near 
relative not otherwise provided for is to be preferred over other general 
legacies. In Towle v. Swasey, 106 Mass. 100, the Court declares that 
the words, “for his support and education during minority,” referring to 
a legacy to an adopted son, are a “manifest expression of intention” on 
the part of the testator that such legacy is to be preferred. Yet the 
provision in a will, that a legacy given for the “maintenance and education” 
of testator’s children, was held by the same Court not to be an expression 
of intension by the testator that such legacy was to be preferred, where 
the will made other provision for such children: Babbidge v. Vittum, 156 
Mass. 38, 30 N. E. 77. The contention, that a court is carrying out the 
intention of the testator in preferring a legacy given for the support or 
education of a near relative otherwise unprovided for, seems illogical on 
its face, for the very fact that he has bequeathed legacies of greater 
amount than he leaves assets, without expressly providing an order of 
preference, would seem to mean one of two things: either the testator 
never contemplated that there would be a deficiency; or that, if he did so 
contemplate, it was his intention that all general legacies should abate 
ratably. 


Scofield v. Adams, 12 Hun. 366, which is cited with approval in the 
principal case, holds the basis of the rule to be that which the testator 
would have intended if he could have foreseen a deficiency of assets. If 
this be true basis of the rule, it means that the courts must search out the 
unexpressed subjective intent of the testator in each case, a procedure 
practically universally condemned in the law of wills as expounded by the 
courts. The intention of a testator which is to be administered is that 
expressed by the language he employed, and not his subjective intention: Boal v. 
Metropolitan Museum of Art, 292 Fed. 299; Engelthaler v. Engelthaler, 196 
Ill. 230, 63 N. E. 669; Central Trust Co. v. Langan, ——la———, 192 N. W. 274; 
Ewering v. Ewering, 199 Ky. 450, 251 S. W. 645; Stokes v. Van Wyck, 83 
Va. 724, 3 S. E. 387. The English Court, in Miller v. Huddlestone, 15 Jur. 
1043, 21 L. J. Ch. 1, 3 Macn. & G. 513, 42 Eng. Reprint 358, disapproves of 
going into the probable intention of the testator in determining whether a 
general legacy is to be given preference, and advances this argument; “If the 
testator has thought fit to provide for other persons besides his children and 
his wife, if he had not made them the exclusive objects of his bounty in the 
case of the property being sufficient, he might never have intended them to 
be the exclusive objects of that bounty, even in the event of a deficiency.” 
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Justice Holmes in Babbidge v. Vittum, 156 Mass. 38, 30 N. E. 77, advances 
a more logical basis for the doctrine of the principal case. It is his opinion 
that it “does not go on any expressed or conjectured actual intent of the 
testator, but simply on a presumption to prevent the failure to discharge a 
natural obligation.” The “natural obligation” to which Holmes refers is that 
of leaving legacies to those near relatives dependent upon the testator for 
support, or otherwise unprovided for. There would seem to be reasons both of 
abstract justice and public policy which will sustain courts in applying such a 
presumption in the law of wills. 

Georce R. Curriz 


Avemption oF A LecAcy—EvIpENCE oF INTENT. 

In “In Re Cramer’s will——Wis——, 198 N. W. 386 the testatrix made a 
bequest of two thousand dollars to one Charles Chakouras who did not stand 
in any blood relationship to the testatrix but was her employe. When 
Chakouras left the employment of the testatrix about two years after the 
execution of the will, the testatrix paid him in full for his services and gave 
him as a gift the further sum of two thousand dollars. The will was admit- 
ted to probate and a question arose in the distribution of the estate as to 
whether this two thousand dollars should be considered as satisfying the bequest 
to Chakouras under the will, or should it be considered as an absolute gift 
inter vivos and not affecting the bequest to Chakouras as stated in the will 
of the testator. The court held; that the two thousand dollars given to 
Chakouras when he left the services of his employer should be considered as 
a valid gift inter vivos, and that Chakouras was also entitled to his legacy of 
two thousand dollars as stated in the will, The decision appeared to go on 
the ground that nothing was said or done by the testatrix at the time of 
making the gift which would show that she intended it to act as an ademption 
of the legacy. 

The rule of law involved in such a case is as follows:—Whether or not 
a gift or advancement to a legatee shall be considered as an ademption of 
the legacy depends entirely upon the intention of the testator. Jn Re Dowsett 
(1901) 1 Ch. 398., Hopwood v. Hopwood, 7 H. L. Cas. 728., Wilmerton v. 
Wilmerton, 176 Fed. 896., Blair v. Scribner, 67 N. J. Eq. 591., De Groff v. 
Terpenning, 52 How. Pr. 313., Cory v. Lentner, 1 Ohio Dec. 507. A 
distinction is recognized by the courts between the case where the testator is 
a parent of the legatee, or stands in loco parentis to the legatee, and the 
case where the legatee is a stranger. Shudall v. Jeykil, 2 Atk. 518., Tanton v. 
Keller, 167 Ill. 129., Weston v. Johnson, 48 Ind. 1., Wallace v. Du Bois, 65 
Md. 153. 

In the former case where the testator is the parent of the legatee or stands 
in loco parentis to the legatee, and after the will is executed the testator makes 
a gift to the legatee, this subsequent gift is presumed to be in satisfaction of 
the legacy, either in whole or in part, depending on the amount of the gift. 
Bellasis v. Uthwatt, 1 Atk. 427., Warren v. Warren, 1 Bro. Ch. R. 305., 
Copley v. Copley, 1 P. Wm. 146., Cooper v. Cooper, L. R. 8 Ch. 813., 
Richardson v. Eveland, 126 Ill. 37., Weston v. Johnson, 48 Ind. 1., Carmichael 
v. Lathrop, 108 Mich. 473, Van Houton v. Post, 33 N. J. Eq. 344. “This 
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rule is based on the equitable presumption that a parent or one standing 
in loco parentis, and owing a like natural duty to all of his children, would 
not, after having voluntarily established the portion each should receive 
of the estate, take from one to his detriment, for the purpose of benefiting 
another.” Richardson v. Eveland, supra. In the latter case, i, e. where the 
testator is not the parent of the legatee or does not stand in loco parentis to 
the legatee, a subsequent gift to the legatee will not be presumed to be in 
satisfaction of the legacy. Shudall v. Jekyll, 2 Atk. 516., Lyddon v. Ellison, 
19 Beav. 565., Grave v. Lord Salisbury, 1 Bro. Ch. R. 425., Swails v. Swails, 
98 Ind 511., In Re Youngerman, 136 Iowa 488., Grogran v. Ashe, 156 N. C. 
286., Allen v. Allen, 13 S. C. 512. 

The presumption in both cases may be rebutted by the evidence, and a con- 
siderable portion of the litigation in regard to this subject deals with the 
question as to how the court is to arrive at a decision as to what was the 
real intension of the testator at the time of making the gift to the legatee. 
In Richards v. Humphrey, 15 Pick. 133., a testator bequeathed the sum of five 
hundred dollars to his sister. Subsequently, on her application, he advanced 
her the sum of four hundred sixty six dollars, to enable her to purchase some 
land, and she gave a receipt therefor, which stated that the money was 
received of the testator “in part of her right of dower in his last will.” The 
testator also told her, that he was desirous of paying off the legacy in his 
life time and offered to pay her the residue thereof, but she declined receiving 
it on that occasion. The court said:—“When an act is done, which if done 
with one intent, will operate as an ademption and if with a different intent, 
otherwise, under the rule already stated, evidence of the declarations of the 
intent may be given, to qualify the act and the act operates by way of ademption. 
Here the declarations made at the time of the advance and payment of the 
money, not being contradictory to the receipt, but in conformity with it, prove 
conclusively, that they were made in part satisfaction of this legacy.” In the 
principal case the court said :—‘‘Anything the testatrix said or did at the time 
of making the gifts was competent to show intent, but what she said more 
than eighteen months thereafter was wholly incompetent for that purpose.” 

The rule appears to be that in proving the intent of the testator as to 
whether the the thing given is to be something given in addition to the legacy 
or whether it is to be considered as an ademption of the legacy, only those 
declarations which were made by the testator at the time of making the gift 
may be offered in the evidence to prove his intent, whereas those declarations 
of the testator made subsequently to the time of making the gift will not be 
considered by the court in establishing his intent. This rule is stated by the 
Supreme Court of New York in Groff v. Terpenning, 14 Hun 301, as fol- 
lows—“Declarations of a testator cannot be proved to establish his entention 
of adeeming a legacy by means of subsequent advances to the legatee, except 
where they are made at the time of making the advances and with a view of 
giving character to the transaction.” To same effect see Justis v. Justis, 99 Md. 
69., Cory v. Lentner, 1 Ohio Dec. 507., Zeiter v. Zeiter, 4 Watts 212. 

No doubt the reason for this rule that the court will only consider those 
words and acts of the testator made at the time of making the gift to the 
legatee, in determining the intent of the testator, is to prevent the fraud and 
uncertainty which would be sure to arise if the court were to consider those 
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words and acts of the testator made subsequently to the making of the gift. 
According to the rule already stated, the courts will allow oral evidence to be 
introduced in proving what was the real intention of the testator and thus the 
door is immediately opened for fraud and perjury. By limiting the evidence to 
those declarations made by the testator at the time of making the gift the court 
is also limiting the chances that fraud and perjury might have of doing in- 
justice. There would certainly be a broader field for fraud and perjury if 
the court would also allow to be admitted in evidence those declarations of 
the testator made subsequently to the making of the gift. It would be nearly 
impossible for the court to determine just what was the real intention of the 
testator if it were to consider the evidence which might be brought in by 
the heirs and residuary legatees showing what the testator did and said 
subsequently to the making of the gift. It should not be left to the discretion 
of the testator within his lifetime to say on one day that the gift was to be 
considered as an addition to the legacy and to say a week later that the gift 
was made in ademption of the legacy. Once there has been a valid gift inter 
vivos it is a settled doctrine that the donor is then powerless to invalidate 
the gift. Thus, if the testator has made a valid gift inter vivos and sub- 
sequently desires that this gift should be considered as an ademption of a 
specific legacy which has been made in favor of the donee in the testator’s 
will, he should not try to change the nature of the gift inter vivos but should 
secure the same cffect by making a codicil to his will. Another reason for not 
allowing such evidence to be admitted is no doubt to eliminate the undue 
influence which might be practiced by the legatee and heirs upon the testator 
in inducing him to decide what should be the real nature of the gift. 
Cuartton H. JAMES 


EvipeNcE—ConrFEssion INDUCED By AGGRAVATED “THIRD DEGREE”. 

The case of Ziang Sung Wan v. United States—U. S—45 S. Ct. Rep. 1 
just decided by the Supreme Court of the United States, is of interest in its 
bearing upon so-called “third degree” methods of obtaining confessions from 
criminal defendants. 

Defendant, a sickly Chinaman, accused of murder, was taken by detectives— 
though not under arrest—to a secluded room in a hotel, where he was detained, 
incomunicado for a week, during most of which time he was sick and in bed 
and repeatedly attended by a physician. The room was constantly occupied 
by policemen who worked in eight-hour shifts, and he was visited apparently 
every day—morning, afternoon, and evening (and at least on one occasion 
after midnight) by the superintendent of police and one or more detectives, 
who, “regardless of Wan’s wishes and protest, or his condition of health” 
subjected him “to persistent lengthy and repeated cross-examination ****** 
with a view to entrapping Wan into a confession of his own guilt.” On the 
eighth day in the evening, the sick man was taken to the scene of the murder 
and “there continuously for ten hours was led from floor to floor minutely to 
examine and re-examine the scene of the triple murder and every object 
connected with it, to give explanations and to answer questions.” From there 
he was taken at 5 o’clock in the morning to the police station where he was 
placed formally under arrest, and “the interrogation was promptly resumed.” 
On the tenth day he was taken again to the scene of the murder and there 
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“the whole thing was again talked of and enacted”, as on the eighth day. On 
the eleventh day he was formally interrogated, and his answers taken down 
by a stenographer. On the twelfth day he signed the stenographer’s type- 
written report of the interrogation and answers, which amounted to a con- 
fession. On the thirteenth day the chief medical officer of the jail visited 
him and found him suffering from spastic colitis, “very weak, very much 
exhausted, and very emaciated, ****very seriously ill.” He testified that there 
was nothing in his condition to prevent him from knowing what he was 
signing, but that, in that condition, he “would be liable to sign a confession 
that would lead him to the gallows—****if he wanted to be left alone, ****he 
would do anything to have the torture stopped.” 

The trial court admitted the confession and “the Court of Appeals appears 
to have held the prisioner’s statements admissible on the ground that a con- 
fession made by one competent to act is to be deemed voluntary as a matter of 
* law, if it was not induced by a promise or threat.” To this, Justice Brandeis, 
who wrote the opinion replies that the test is not whether the confession was 
induced by promises or threats; but whether it is voluntary, and concludes 
that under the circumstances, (very inadequately summarized above—the 
statement occupies four columns of the Reporter) the statement was not 
voluntary, and should have been excluded. 

There are plenty of expressions in the treatises and in decided cases, which 
seem to justify the view of the Court of Appeals. Thus in 1775 in the very 
first judicial utterance limiting the admissibility of confessions (Rudd’s Case, 
1 Leach 115) Lord Mansfield said: 

“The instance has frequently happened of persons having made confessions 
under threats or promises; the consequence as frequently has been that such 
examinations and confessions have not been made use of against them on 
their trial.’’ If it be said that this states a prevailing practice rather than a 
rule of law, the same doctrine is unmistakably laid down as a principal of 
law, in 1783 in WarickshalPs Case, 1 Leach 298, in which the court, (Nares, 
J. and Eyre, B.) said: 

“It is a mistaken notion, that the evidence of confessions and facts which 
have been obtained from prisoners by promises or threats (the italics are the 
court’s) is to be rejected from a regard to the public faith no such rule 
ever prevailed. **** A confession forced from the mind by the flattery of 
hope or the torture of fear **** is rejected.” 


While in other places in the same case the court speaks of “a free and 
voluntary confession” as “deserving of the highest credit”, there is nowhere 
in either of these two opinions, which Mr. Wigmore says (Wig. Ev. Sec. 
819 n. 3) mark the judicial beginning of the rule any intimation that anything 
but “the flattery of hope” or “the torture of fear” such, for instance, as 
illness, extreme fatigue, and a desire and necessity to be left alone, will 
prevent the confession from being “free and voluntary”. ; 

A multitude of subsequent cases with which it is unnecessary to incumber 
this note have accordingly assumed that the only thing necessary to be 
considered with respect to the admissibility of a confession is whether it has 
been induced by threats and promises. Apart from the expressions with which 
the doctrine was first announced, this probably arises from the fact that since 
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the abolition of torture as a means of extracting confessions available in court 
(of which the last recorded instance in England is said to have been in 1640, 
and in the American Colonies in 1642, (See Wig. Ev. Sec. 818 n. 7)), the most 
usual devices for procuring confessions have been threats and promises, Courts 
have, as so often happens, spoken of the particular or specific question before 
them rather than of the genus to which the species belongs, leaving careless 
readers to infer that the species was all of the genus. Among those deceived 
must be reckoned the Supreme Court of Illinois, which in People v. Vinci, 
295 Ill. 419, 129 N. E. 193 (1920), dealt with a confession in which the 
accused was “questioned during the greater part of three days and four nights 
by the state’s attorney, two of his assistants, his private secretary, and several 
police officers”, but there was no proof of force, threats or promises. The 
court excluded the confession; that it was not voluntary would have been 
a perfectly defensible reason for this conclusion. But the court felt bound 
to show a threat or promise, even though there were none, and so bases its 
decision on the altogether unsatisfactory and fallacious ground of an implied 
promise of immunity which he must have understood that he would receive 
if his answers were satisfactory. 


Professor Chafee in commenting on this case suggests that a better ground 
on which to put it would be “that even if no threat or promise can be con- 
strued, neverless there was a violation of the privilege against self-incrimination, 
for he was undoubtedly compelled by the unbroken strain to give evidence 
against himself.” Harvard Law Review, Vol. 35, p. 439. But the authorities 
are numerous that self-incrimination in the constitutions means testifying on the 
witness stand, or submission to testimonial process. If it were otherwise, then 
property obtained by a search warrant could not be introduced in evidence against 
the party from whom it was taken. But this is every day’s practice, and is 
abundantly sustained by authority. The privilege against self-incrimination is 
a privilege against testimonial self-incrimination. The discussion in Wigmore 
on Evidence, Secs. 2263 to 2266, second edition, with the exhaustive citation of 
authorities seems conclusive on this point. 

We need no such supports for exclusion in such a case. The sufficient 
reason is that the confession is not voluntary. No particular set of facts 
producing involuntariness in a confession is essential. The most that can be 
said about threats and promises is that with respect to them the law indulges 
in a uniform presumption that the confession they produce is involuntary— 
tho, in fact, of course it might be voluntary nevertheless—while with respect to 
other things alleged to be compulsive or seductive, such as disclosed in Wan’s 
case, no such conclusive presumption exists, it is a question of fact in each 
case. See Lang v. State, 178 Wis. 114, 189 N. W. 558. 

There has been, no doubt, a deal of misplaced sentimentality over the use 
of what has been called “the third degree” in the case of persons accused of 
crime. It would be a mistake to adopt any rule which would make it impos- 
sible or useless for the officers of public justice reasonably to question such 
persons and record their answers. At the same time it must be recognized 
that, as in the instant case, such a practice may be carried to a point where 
it is imperceptibly different from the old-fashioned torture, and produces 
a confession that is not voluntary. In such a case it should be excluded, but 
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its exclusion should not be put upon some sophisticated fallacy of an 
“implied promise”, nor upon a privilege against self-incrimination, but upon 
the simple and sufficient ground that it is not voluntary. 

BH. L. S. 


BrEACH OF PROMISE OF MARRIAGE—UNFITNESS TO Marry—How Far DIsEASE 
oF One Party 1s A DEFENSE TO A BREACH OF PROMISE SuIT, ON GROUND 
or Pustic Pottcy.—In Shepler v. Chamberlain, 226 Mich—,179 N. W. 372, 
a new rule is laid down, for reasons of public policy, which extends materially 
the law relating to physical disability defenses in breach of promise suits, 

In that case Bessie Shepler was engaged to George Chamberlain a well-to-do 
Michigan farmer, for six years. At the end of that period he broke his promise 
to marry her. She sued him, and he alleged in defense that after the engage- 
ment he became afflicted with an infectious, dangerous cancer of the lower lip. 
The evidence tended to the conclusion that this cancer might spread to other 
organs of the body, but that it was not incurable. 

On cross-examination at the trial the defendant admitted that the cancer 
was, however, not the cause of his having refused to marry the plaintiff. 
Under this novel state of facts, a majority of the Supreme Court of Michigan 
treated the defense of the defendant’s malady, though it was not the cause 
of his refusal to marry the plaintiff, as properly raised before it, because it 
involved a question of public policy. 

This decision virtually rejects Simmons v. Simmons, 8 Mich. 318, in which 
the defendant broke his promise to marry his cousin, whereupon she sued, and 
the court refused to allow evidence of the frequent intermarriage of the 
ancestors of the parties, who were cousins, and the unfortunate results of 
such marriage in abnormal issue, to be introduced, because such facts were 
“not shown to have been the real and honest cause of the breach of the engage- 
ment. A change of health, or any other essential change in condition may be 
in some cases a complete bar to an action of this kind; .. . if the party acts 
upon it in good faith in receding from his contract.” 

In this respect, Shepler v. Chamberlain is an innovation, and goes farther 
than any other case on the subject, although the case holds that the cancer 
was not such a disease as to give the defendant the defense he claimed. 


The doctrine that supervening physical disability of one of the parties is a 
good defense to an action for the breach of a marriage promise has seen 
most of its development in America within the last thirty-five years. It will 
be seen that this development has been concommitant with a growing real- 
ization that the marriage of physical and mental unfits, and the consequent 
propogation of like unfits, injures society, fills public hospitals with insane, 
feeble-minded, tubercular, and blind, and produces and eventuates in crime, 
disease, and other social disorders. 

The first case of importance in the books is Hall v. Wright, El. Bl. & EL. 
745; 96 Eng. C. L. 745. In that case, after the promise, the defendant 
developed a hemorrhage of the lungs, which rendered him incapable of mar- 
riage without great danger to his life. The judges were evenly divided in 
the court of Queen’s Bench, and the junior judge, Crompton, withdrawing 
his opinion, the judgment went for the defendant. In the Exchequer 
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Chamber, on appeal, it was reversed for the plaintiff. In that decision, a 
contract of marrige was treated on the same basis as a commercial transaction, 
in which nothing short of impossibility would excuse the defendant for the 
breach. 

Only one American case follows Hall v. Wright. In Smith v. Compton, 67 
N. J. L. 548, 52 Atl. 386, the defendant, after the promise, contracted a 
serious urinary malady, which would be greatly aggravated by a consum- 
mation of the marriage. Justice Van Syckel, speaking for the court, said ;— 

“I agree with the majority of the judges in Hall v. Wright that it is not 
enough to show, in answer to an action upon the contract, after breach, that 
the performance is inconvenient, or may be dangerous. Impossibility to perform 
will alone constitute an absolute bar. Ill health is the defendant’s misfortune, 
not to be visited beyond what is inevitable upon the plaintiff. If the plaintiff 
was willing, in view of his social position, or that which she might acquire 
by reason of his wealth, to marry him, and await his restoration to health, 
she has the right to insist upon the benefit of the unconditional contract. If 
he was apprehensive of danger to his health or life, he could break the engage- 
ment but was subject to such damages as a jury would award against him for 
the breach.” 


Later cases have refused to follow Hall v. Wright and Smith v. Compton. 
Instead of treating a contract to marry like a contract for the sale of per- 
sonal chattels, to be excused only by impossibility, the courts have adopted 
the view that “a contract to marry is coupled with the implied condition that 
both of the parties shall remain in the enjoyment of life and health, and if 
the condition of the parties has so changed that the marriage state 
would endanger the life or health of either, a breach of the contract is ex- 
cusable.” Saunders v. Coleman, 97 Va. 690, 34 S. E. 621; Mobin v. Webster, 
129 Ind. 430; 28 N. E. 863; Shakelford v. Hamilton, 93 Ky. 80, 19 S. W. 5. 


The courts now express the conviction that since marriage creates a status 
which forms the basis of our entire social system, the purity of which 
society has more interest in preserving than the parties to the agreement 
themselves, therefore society is a third, and perhaps the most important, 
party, to every marriage contract. And as a consequence, the integrity 
of the contract itself, and the individuals who are parties to it, are not alone 
to be considered, but that the possible children of the marriage, and society 
in general should receive primary protection. 


This view was admirably expressed by Justice Root, in Grover v. Zook, 
44 Wash. 489, 87 Pac. 638. “The paramount consideration involved in the 
determination of this case is not that appertaining solely to the parties to this 
action—although as to each of them it is of great importance—but it is as to 
the community, the state, and to humanity in general. Here we have a man 
and a woman engaged to be married. The man is of a family several members 
of which have died with pulmonary consumption. The woman is afflicted 
with the same disease to such an extent that it becomes necessary for her to 
go to a distant part of the country to recuperate... Under the circumstances, 
if the marriage were to be consummated, what would be the natural con- 
sequences to be anticipated?. Unconditional promises of marriage, exchanged 
by a man and a woman, imply respectively that each is physically, morally, 
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and legally competent to enter into the state of matrimony, and capable, insofar 
as he or she knows or has reason to believe, of effectuating the principal 
purposes of the marriage relation. . . A consumptive woman is physically 
incapable of becoming a healthy companion or the mother of healthy issue. 
It is not a condition which she voluntarily created or can change at will. The 
evils that follow her marriage could not be confined to herself and husband, 
but must of necessity concern and injuriously affect others. The nature and 
natural sequences of a contract of marriage are such that the state is of 
necessity a third party to, and interested in, every such agreement. Its inter- 
ests forbid the enforcement of such a contract between parties physically 
incapable of making the married state beneficial to themselves or society.” 

The cases divide themselves into two major groups, (1) Where the defend- 
ant pleads the plaintiff’s illness as an excuse for his breach, and (2) where 
he pleads his own illness. Where he pleads the plaintiff’s illness, he can 
succeed on a defence of public policy if her illness arose subsequent to the 
engagement. Travis v. Schnebly, 68 Wash. 1, 122 Pac. 316, 40 L. R. A. N. S. 
585. 

But where both parties knew of her illness at the time of the engagement 
it was held no defense in Lemke v. Franzenburg, 159 Iowa 466, 141 N. W. 
332, and in Walker v. Johnson, 6 Ind. Appeals 600, 33 N. E. 276, 34 N. E. 100. 
Grover v. Zook is contra to these cases, for there the court held full dis- 
closure and knowledge of the plaintiff’s tuberculosis by both parties did not 
preclude the defendant from making that disease his defense. Grover v. 
Zook, 44 Wash. 489, 87 Pac. 638, 7 L. R. A. N. S. 582. The question of public 
policy does not properly arise in the cases where the plaintiff’s illness or 
disability existed at the time of the engagement and the plaintiff knew of it 
but the defendant did not (fraud or incomplete disclosure) or where neither 
knew of it (mutual mistake of fact.) 

It is principally in the cases where the defendant pleads his own disease 
that the courts have invoked public policy as a justification for his breach. 
And in doing so, they have found it necessary to define the person who is 
unfit to marry. 

In answering this question, Judge Pryor, in Shackelford v. Hamilton, supra, 
said ; 

“It is not pretended. . . that a mere temporary disease, or such a change 
in the physical condition of a party to a marriage contract after it has been 
entered into, and without his fault, as would render him less capable of dis- 
charging his duties growing out of the marital relation, would be sufficient to 
justify its breach; but when the party is afflicted with bodily disease to such an 
extent as is dangerous to the lives of those with whom he comes in contact, and 
such as must, if he should marry, necessarily be communicated to his wife 
by sexual intercourse and through her affect their offspring with the poison, 
connected with the fact that he was ignorant of the disease being upon him 
at the time he contracts to marry, he will be excused for the nonperformance 
of his agreement.” 

In that case the defendant had had syphilis, but thought himself cured at the 
time of the engagement. Before the marriage the disease returned in a most 
virulent form, and he refused to keep his promise. The court held his dis- 
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ease a good defense. A similiar result was reached upon a like state of facts 
in Gardner v. Arnett, 21 Ky., 50 S. W. 840, and Trammell v. Vaughan, 158 
Mo. 214, 59 S. W. 79. 

Syphilis, which was thought to be a temporary condition when the defendant 
gave his promise to marry the plaintiff, and which turned out to be incurable, 
was held a good defense in Allen v. Baker, 86 N. C. 91, 41 Am. Rep. 444. 

A urinary malady which would be aggravated by intercourse and make 
marriage dangerous to the defendant’s life was held a good defense, in 
Sanders v. Coleman, 97 Va. 690, 34 S. W. 621, and no defense in Smith v. 
Compton (supra). 

Pernicious anemia was held to be such a disease as would release the de- 
fendant from a promise of marriage, not because it might be communicated 
to the plaintiff and offspring, but because defendant had only a short time to 
live, so as to deprive the defendant of the benefits which grow out of the 
marriage state. In Re Oldfield’s Estate, 175 Iowa 118, 156 N. W. 977. 

The rules laid down by the cases may be summarized as follows; 

1. Any disease—at least if contracted or developing after the promise by 
the defendant, through no fault on his part—which upon consummation of the 
marriage may be communicated to the spouse and the possible offspring, will 
be a good defense to a breach of promise suit. 

2. Any disease contracting or developing after the promise, which, accord- 
ing to expert evidence will be fatal in a short time is a good defense. 

3. Any disease contracted or developing after the promise, which would 
be aggravated by consummation of the marriage, so as to hasten the death 
of the defendant, is a good defense. 

In some of the states the legislatures have taken a hand, and have defined 
the person who is unfit to marry, and have declared any marriage to which 
such a person is a party to be void. See Wisconsin Statutes, Sec. 2330, 
2339 N. Peterson v. Widule, 157 Wis. 641, 147 N. W. 966, 52 L. R. A. N. S. 
778, Ann. Cases 1916 B 1040. General Statutes of Kansas of 1915, secs 6155, 
6157, as amended by chapter 230 of the Laws of 1919, provide that no woman 
under the age of 45 years, and no man of any age, who is epileptic, feeble- 
minded, or otherwise afflicted with insanity, should be allowed to marry 
And furthermore, “children born after a parent was insane shall not marry 
except under the above conditions (no woman under 45 years, and no man, 
except to a woman over 45 years) unless the parent or parents of such children 
shall have been discharged from the state hospital for the insane or any other 
legally constituted institution for the treatment of the insane more than nine 
months before the birth of the child, as cured, and remain cured for a period of 
twenty years after such discharge.” This statute was held to be a valid 
exercise of the legislative power in the very recently decided case of Witt v. 
Heyen, 114 Kansas 869, 221 Pac. 262, which decided that where the defendant 
to a breach of promise suit discovered after the engagement that his fiancee’s 
father had been adjudged a lunatic when she was nine months old, and that her 
father’s half-sister had been a lunatic “and by reason thereof, he became obsessed 
with the idea that, should he marry plaintiff their offspring would be insane, 
or imbeciles, or consumptives, (and therefore). . . .he could not bring him- 
self to carry out his promise’——the court held this to be a good defense. 
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As is always the case whenever the law reaches out to grapple with new, 
unsolved problems, the judges who tried to answer the questions in these 
cases of physical disability defenses to breach of promise suits had little 
judicial precedent to guide them, and in the main justified their decisions on 
the vague and indefinite ground of public policy. But “the power to refuse 
to enforce a contract as against public policy is one whose limits are not 
clearly defined,” Page on Contracts, sec, 674, and the reasoning of the courts 
might well be challenged where there is so little of binding precedent to point 
their way. 

No definition of public policy has been given which fit every case, and 
the courts have differed vastly in their efforts to put the idea into the clutch 
of words. “The public policy of a state or nation must be determined by 
its constitution, laws, and judicial decisions, not by the varying opinion of 
laymen, lawyers, or judges, as to the demands or interests of the public.” 
Hartford Fire Ins. Co. v. Chicago, Mil. & St. P. Ry. (U. S.) 70 Fed. 201, 202, 
30 L. R. A. 193; United States v. Trans-Missouri Freight Ass'n. (U. S.) 
58 Fed. 58, 59. 24 L. R. A. 73. As opposed to this narrow and limited definition 
is the conception that public policy varies from time to time, and is capable 
of indefinite expansion or change, as the needs of society alter from time to 
time. The legislature is the ultimate authority as to what constitutes public 
policy, and when thought and public opinion become crystallized in a law 
made by the legislature, the subject matter of that law is no longer open to 
discussion by the courts as a matter of public policy. Page on Contracts. 
Secs. 675 et seq. 

When, therefore, we find a series of decisions laid down on a relatively new 
subject, all tending further and further to map out and delineate a broadening 
doctrine, and all those decisions sink back upon the haze of public policy for 
support, it seems an inevitable conclusion that the judges who laid down those 
decisions all shared the same fundamental conceptions as to what constitutes 
public policy. 

In Hall v. Wright, decided in 1859, when the question of the defendant’s 
physical disability supervening after the promise came before the judges of the 
Exchequer Chamber, they felt that since the defendant had given his promise 
to marry the plaintiff, and since his hemorrhage of the lungs would merely 
shorten his life if he married, but would not render such a marriage impos- 
sible for him, public policy demanded he keep his contract, or pay damages 
for the breach. To them a contract to marry was like any other contract, 
and to their minds, the question involved was one of the security of a tran- 
saction. They did not even consider the effect of such marriages upon 
society. 

We have seen how far the modern cases have gone since Hall v. Wright, 
and the development which the law has seen on this subject is but an instance 
of what Roscoe Pound, in his book The Spirit of the Common Law, concludes 
to be the prevailing tendency of twentieth-century jurisprudence. 

“Those who conceive that the law is entering upon such a new stage of 
development. . . .speak of that stage in contrast with the ninteenth century, 
as a stage of socialization of law. For in contrast with the nineteenth 
century it appears to put the emphasis upon social interest; upon the demand 
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or claims or desires involved in social life rather than upon the qualities of 
the abstract man in vacuo or upon the freedom of will of the isolated individual 
ia 

“In the past century we studied law from within. The jurists of today are 
studying it from without. The past century sought to develop completely and 
harmoniously the fundamental principles which jurists discovered by meta- 
physics or by history. The jurists of today seek to enable and to compel law- 
making and also the interpretation and application of legal rules, to take 
more account and more intelligent account, of the social facts upon which 
law must proceed, and to which it is to be applied. . . .Such is the spirit of 
twentieth-century jurisprudence. Such is the spirit in which legal reason is 
to be employed upon our received jural materials in order to make of them 
instruments for realizing justice in the world of today... .” p. 212. 

This analysis places in a stronger and more intelligent light the modern 
cases on physical disability defenses to breach of promise suits. While those 
cases do not as yet yield many very definite rules, they show a resolute trend 
toward the increase of society’s interest in “the general health, recognition 
whereof by means ofsanitary legislation was objected to by the positivists a 
generation ago” 209. ibid.; “they evidence a conscious effort by society to 
improve its own stamina by discouraging the perpetuation of unfit blood strains, 
and they exemplify what Pound calls “the claim or want of civilized society 
that each individual therein be able to live a human life according to the 
standards of the society, and to be secure against these acts and courses of con- 
duct which interfere with the possibility of each individual’s living such a life. 
Recognition of this interest as such is characteristic of the law of the present, 
and the twentieth century is insisting upon it as strongly as the seventeenth 
century insisted upon the security of acquisitions and the security of tran- 
sactions.” 210 ibid. 

Lours S. Berxkorr. 


WorKMEN’s COMPENSATION—EMPLOYER OR INDEPENDENT CoNTRACTOR. In 
Famous Players Lasky Corporation et al v. Industrial Commission of Califor- 
nia. —Cal.—; 228 Pac. 5, an airplane corporation, at the request of the plaintiffs 
in this action, sent two airplanes with pilots to the latter for their use and to 
be under their complete direction for a day. The plaintiffs paid the airplane 
corporation, who in turn paid the pilots for flying the machines. Against the 
better judgment of the pilots, they were persuaded by the agents of the Lasky 
Corporation to fly at a very low elevation, during the course of which flight 
one of the planes struck an air pocket and crashed to the ground, injuring the 
pilot. The Industrial Commission made an award for him in action against 
the plaintiffs, which finding the latter now seek to reverse. 

In answer to the contention of the plaintiffs that the airplane corporation 
occupied the position of an independant contractor so that the pilots were not 
their employees, the court holds that where the employee of an alleged in- 
dependant contractor comes under the control of the other party to such 
contract and suffers an injury in the course of and in consequence of such 
direction and control, the relation of both special and general employer exists, 
and the injured employee is entitled to compensation from either the general 
or the special employer. 
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Under what conditions may the special employer be held under the Workmen’s 
Compensation Act for injuries to an employee, such employee being loaned 
or let for hire to the special employer by a general employer and such injuries 
arising out of and being incidental to his employment? The term general 
employer is used to designate the one with whom the employee originally had 
a contract of employment; special employer the person to whom the employee 
was loaned. 

“Employer” is defined in Sect. 102.04 (2) of the Wisconsin Statutes for 
1923 as being “every person, firm or private corporation (including any public 
service corporation) who has any person in service under any contract of 
hire, express or implied, oral or written—”’. Sect. 102.07 (4) defines “em- 
ployee” as being “every person in the service of another under any contract 
of hire, express or implied, oral or written—”. 

The Wisconsin Supreme Court has had occasion to pass on the question in 
Cayll et al v. Waukesha Gas & Electric Co. 172 Wis 544; 179 N. W. 771. 
Cayll, the general employer and the one who paid the employee, lent the 
employee to the gas company at its request. While performing work for it 
and “while under the immediate direction of the foreman of the company”, to 
quote the findings of the Industrial Commission, the employee was injured. 
The only question presented to the court on appeal was whether the special 
employer was liable. It was held that he was, the court basing its decision 
primarily on the facts that the company had control over the employee and 
that the injury occurred as part of the hazards of the business of the company. 
These considerations were held to create an implied contract, within the 
meaning of the Act, between the gas company and Cayll. 

The Statutes of Michigan, New York and Massachusettes are similar to 
Wisconsin in this respect. The Supreme Court of Michigan has said that the 
test is whether “in the particular service performed, the servant is subject 
to the direction and control of his original employer or to that of the person 
to whom he lent or hired.” Arnett v. Hayes Wheel Co. 201 Mich 67; 166 
N. W. 957. Scribner’s Case, 231 Mass 132; 120 N. E. 350, applies substantial- 
ly the same tests, namely “whether the act done is in the business of which 
the person is in control as proprietor, so that he may at any time stop it or 
continue it and determine the way in which it shall be done, not merely in 
reference to the result to be reached, but in reference to the method of reach- 
ing the result.” New York says that even though the general employer pays 
the compensation, may direct the employee when to go to work and may dis- 
charge him for refusal to do the work of the special employer; that if the 
employee is under the control of the special employer in the performance of 
work which is part of his business, he is, for the time being, the employee of 
the special employer. He may at one and the same time be generally the 
employee of th general employer and specially the employee of the special 
employer. De Noyer et al v. Cavanaugh et al. 221 N. Y. 273; 116 N. E. 992. 

Thus the question to which the courts give most attention in determining 
whether the special employer may be held liable is the amount of control 
which he exercises over the employee, as is evidenced by the right to direct 
and to have the employee do the acts the employer desires him to do, and to 
subject him to the hazards of his business. 
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In a series of so called teamster cases, that is, cases in which the employee 
drives and cares for a team of the general employer but is directed by the 
special employer as to the nature of teaming to be done, there seems to be 
a more general rule that the general employer should be held, for the driver 
of the team always remains under the direct control of the general employer. 
His work for the latter is to drive the team. The special employer is not 
different from the general employer in that respect, consequently it cannot be 
said to “grow out of” the special employer’s business. Clancy's Case, 228 Mass. 
316; 117 N. E. 347; Stoddard v. Cooper-Wideman Construction Co. et al 
220 Mich 643; 190 N. W. 693; Golden & Boter Transfer Co. v. Brown & Sehler 
Co. 209 Mich 503; 177 N. W. 202. This rule is not so hard and fast but that 
the teamster may recover from the special employer when he is subjected to 
sufficient control by the latter. As stated in Emack’s Case, 232 Mass. 596; 
123 N. E. 86, “the special employer may be liable in the case in which a person 
in the general employment of one, assists the special employer with a machine 
or appliance belonging to the general employer.” The same view has been 
taken in New York in which the general employer of a teamster may be 
held and, under certain circumstances, the special employer as well. Dale v. 
Saunders 218 N. Y. 59; 112 N. E. 571. Dale v. Huale Construction Co. 161 
N. Y. S. 540. 

It is essential that there be an assent to the change, either express or implied, 
or it would be difficult to establish any contract of employment. The fact 
that the general employer continues to pay the employee is not important, as 
that was the arrangement in a majority of cases in which the special employer 
was held liable. 

The tests are the same which the courts apply in determining the existence 
of the common law relation of master and servant. The question of who had 
control is guiding in those cases. Standard Oil Co. v. Anderson 212 U. S. 215; 
29 Sup. Ct. 252; 53 L. Ed. 480, though the more recent decisions tend to 
enlarge this by taking into consideration the person who paid the wages and 
who had custody or ownership of the tools or appliances used in the work. 
Braxton v. Mendelson 233 N. Y. 122; 135 N. E. 198, 

Wisconsin has stated that the same tests should be applied. Cayll v. 
Waukesha Gas & Electric Co. supra. The court said that in as much as the 
legislature had its attention called to the English Act, which in effect provides 
that the general employer should be held liable, 6 Edw. VII Ch 58. Sect. 13, 
and it omitted to make such provisions, it must have been the intent of the 
legislature that the common law rules of master and servant apply. This 
view is further substantiated in Massachusetts, where the court has used master 
and servant cases as authorities in a case arising under the Act. Hogan’s 
Case 236 Mass 241; 127 N. E. 892. 

The test, then, to determine whether the special employer may be held 
liable, under the Workman’s Compensation Act, for injuries resulting to an 
employee loaned to him by a general employer seems to be the same as if the 
question were to determine whether the relation of master and servant exist- 
ed. 

Myron STEVENS. 
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CoNSTITUTIONAL LAW—DELEGATION OF LEGISLATIVE PowERS—EMERGENCY 
Appropriation Act. In the case of State ex rel. Board of Regents of Normal 
School v. Zimmerman —Wis.—, 197 N. W. 823, the constitutionality of the 
“emergency appropriation act”, sec. 20.24 Wis. St., was called into question. 
Among other things, that act provides: “There is annually appropriated such 
sums as may be necessary, payable from any moneys in the general fund or 
other available funds not otherwise appropriated, as an emergency appropriation 
to meet operating expenses of any state institution . . . for which sufficient 
money has not been appropriated to carry on the ordinary regular work. No 
moneys shall be paid out under this appropriation except upon the certification 
of the Governor, secretary of state and state treasurer that such moneys are 
needed to carry on the ordinary regular work of the institution . . . and that 
no other appropriation is available for that purpose.” This act, among other 
grounds, was attacked as containing an unlawful delegation of legislative 
power to an administrative board. The court, however, Justice Eschweiler 
dissenting, sustained the act and, speaking through Justice Jones, said: “The 
appropriation, although indefinite in amount, was complete when the bill be- 
came a law, although no expenditures under the appropriation were to be 
made until certain facts were to be certified by the public officers named in 
the bill . . . It is well settled that, while the Legislature may not delegate its 
power to make a law, it may enact a statute to become operative in the hap- 
pening of a certain contingency or future event, and such statutes are very 
common.” In addition, it is inferred that the act must be given a so-called 
“practical construction”, that acts of a somewhat similar nature, under which 
large appropriations to various state departments and officers were made 
available upon the sole determination of some officer that the money was 
needed for the discharge of the business entrusted to that agency, common, 
and that the measures of this nature were expedient. See Laws 1863, c 242 
s 45; also R. S. 1849 c 9s 2. 

The existence of the general rule against delegation of legislative powers 
is generally recognized and requires no reference to authorities. The powers 
conferred on the legislature are personal and coupled with a trust and it is 
the general rule that an agent, whose employment and trust are personal, 
cannot without express or implied authority from his principal, delegate his 
power. See Gordon v. State, 46 Ohio St. 607, 23 N. E. 63. This rule, 
according to the Zimmerman case, would not prevent the legislature from 
making its action operate on a so-called contingency, as long as the legislative 
act is complete in itself. In other words, the court concedes that, if the 
discretion given to the board was absolute and without any check, the act 
would be unconstitutional. In that case, the board would be exercising a 
purely legislative function and the legislative action could hardly be deemed 
complete. The act, however, is interpreted as restricting the discretion to the 
determination whether the fact is that funds are necessary. The court holds 
that, upon the finding that the funds were necessary, the act of the legislature 
and not the act of the board would take effect. 

The cases seem to indicate a state of confusion as to just what constitutes 
a contingency. No definition has been attempted. There has been a direction 
been very successful. At an early period, the constitutionality of referendum 
towards classification rather than definition, but the attempt to classify has not 
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and local option measures was called into question. At first a distinction 
was drawn between local referendum and general measures. In State ex rel. 
Attorney General v. O’Neill, 24 Wis. 149, an act which established a board 
of public works in the city of Milwaukee and provided that the act should be 
void unless adopted by the majority of the legal voters of the city, was held 
valid. The court held that the referendum was merely a contingency attached 
to the operation of a law which was otherwise complete. The next step taken 
by the court was to hold that such a contingency could be placed on a general 
law as well as a law which was only local in its application. State ex rel. Van 
Alstine. v. Frear, 142 Wis. 320, 125 N. W. 961. There seems to have been 
much doubt whether such contingency could be imposed on a general law. 
See Slinger v. Henneman, 38 Wis. 504. On principle, if the power delegated 
be found to be a contingency, it should make no difference whether it be 
attached to a general or local law. Smith v. City of Janesville, 26 Wis. 291. 

The next step taken by the courts was to hold that a contingency would be 
valid as such even though it included more than the determination that a 
given act should go into effect. In State ex rel. Faber v. Hinkel, 131 Wis. 
103, 111 N. W. 217 the court held that an act enabling the electors of the various 
towns to determine which of three fees should be exacted for liquor licences 
was constitutional. The court says that the power delegated was merely the 
power to determine a fact in contradistinction to a power to determine what 
the law shall be. The power to determine a fact, then, is held to be a con- 
tingency. In State v. Ballard, 158 Wis. 251, 148 N. W. 1090, an act provided 
that, if a group of freeholders of a town requested the levy of an improvement 
tax for state highways, the town board was to levy such tax. This act, on the 
other hand, was held to contain a delegation of legislative power to the free- 
holders and was, therefore, unconstitutional. In State ex rel. Williams v. 
Sawyer County, 140 Wis. 634, 123 N. W. 248, an act gave the county boards 
the power to say when and to what number municipal courts were to be esta- 
blished in the county. This act was likewise held to be unconstitutional. It 
was said that discretion to say what the law shall be after it is adopted, or to 
what extent it shall be applicable, may not be conferred upon the people of 
the county or its board of supervisors. The discretion left to the county 
board to say whether there should be two or more courts in the county was 
held to be legislative and a function which, in its nature, could not be delegated. 
However, it appears that the mere fact that some discretion has been delegated 
would not of itself render the act unconstitutional. In State v. Outagamie 
County Board, 175 Wis. 253, 185 N. W. 184, an act authorized the county 
boards of supervisors to abolish the special municipal courts. The discretion 
was treated as being limited to the necessity of the situation and the court, 
in sustaining the validity of the act, held that all that the board was authorized 
to do was to ascertain as a fact whether the court was still necessary. Then, 
if the board found as a fact that the court was not necessary, it would be the 
statute and not the board which would abolish the court. Again, in Adams 
v. City of Beloit, 105 Wis. 363, 81 N. W. 869, an act, which provided that any 
city organized under a special character could adopt through its common council 
any part of the general charter act, was held to be constitutional for the same 
reason—that all that the council was permitted to do was to find a fact upon 
which the legislative action was contingent. 
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There has been a growing tendency on the part of the various state 
legislatures to confer a great degree of power on various administrative com- 
missions, boards, or officers. Although many of these acts have been sustained 
on the ground that all the officers are permitted to do is to fill in the details, 
these acts, likewise, present the problem of contingent legislation. In this 
type of cases, the legislative action is frequently postponed until the determin- 
ation of certain facts upon which the operation of the law is to depend. In 
Chippewa & Flambeau Improvement Co. v. Railroad Commission, 164 Wis. 
105, 159 N. W. 739, it was held that authority conferred on the commission to 
determine the height at which water impounded by a reservoir company should 
be maintained did not constitute a delegation of legislative or judicial power. 
The legislative act was deemed complete although its operation was dependent 
upon the determination of the commission that above a certain height the 
reservoir would be injurious to navigation. This, it would seem, might be 
deemed either a contingency or the execution of a mere detail. The con- 
tingency in this type of cases, however, is essentially different from that in- 
volved in the local option or referendum cases. In these cases, the inquiry is 
not whether a given act should be placed into operation; it is, rather conceding 
that the law is in effect, whether it should be applied in a given situation. 
Whether the act is to apply thus is frequently contingent, in a sense, upon 
the determination of some administrative official that the necessity contemplated 
by the legislature exist. For example, in State ex rel. Owen v. Stevenson, 
164 Wis. 569, 161 N. W. 1, an act was sustained which authorized the high- 
way commission to determine as a matter of fact the public necessity for 
bridges across streams. For a good discussion of this class of cases see 
Union Bridge Co. v. United States, 204 U. S. 364, 27 Sup. Ct. Rep. 367. In 
that case, there was a federal statute which provided for the removal or 
alteration of all bridges which were unreasonable obstructions to navigation 
after the Secretary of War had determined that they were such obstructions. 
The court sustained the act on the ground that all the Secretary was empowered 
to do was to find as a matter of fact that an obstruction existed and it would 
be the law and not the secretary which would remove the bridges. To what 
length administrative officials can be vested with such powers has puzzled the 
courts. The way our court has wavered is shown by its treatment of the case 
of State v. Lange Canning Co., 164 Wis. 228, 157 N. W. 777. An act provided 
that the State Industrial Commission should have the power to investigate 
and fix such reasonable classification of periods of work for women as would 
be necessary for the regulation of hours for female labor. The court com- 
mitted itself to the view that the act was an unconstitutional delegation of 
legislative power. Said the court: “If the people . . . desire to have vested 
in some constituted authority the power to so minutely regulate their affairs 
as to prescribe the conditions under which any female may be employed in 
certain occupations .. . they should proceed . . . to vest such power in such body 
by amendment to the Constitution in the manner provided for.” Subsequent to 
this opinion, the case was reargued and the court reversed its decision, State 
v. Lange Canning Co., 164 Wis. 228, 160 N. W. 57. In the later opinion, the 
court took the view that all the commission was empowered to do was to find 
as a fact what a reasonable classification would be and the commission would 
in no way be exercising legislative discretion. 
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In certain instances, attempts were made to confer certain large powers 
to the courts. In those cases, the same problem is involved—i. e. whether 
the legislative act is complete, subject only to a contingency, or whether there 
is a delegation of legislative powers. In the case of Re Application for 
Incorporation of North Milwaukee, 93 Wis. 616, 67 N. W. 1033, the court was 
authorized by statute to determine whether certain lands embraced in a petition 
ought to be included in a village and whether it would best promote the 
interests of the inhabitants of the village. The court, also, was given the 
power to increase or diminish the boundaries as justice might require. The 
act was held to be unconstitutional as containing a delegation of legislative 
power. On the other hand, in Nash v. Fries, 129 Wis. 120, 108 N. W. 210, an 
act provided that the circuit court should hear petitions for the organization of 
towns and that, if it should appear that the facts set forth in the petition were 
true and that the law was complied with, the court in its discretion, was to enter 
an order creating the territory into a town. The court held this act to be con- 
stitutional, but in doing so, it held that the discretion permitted must be con- 
strued only as confined to the court’s finding of facts and it is conceded that 
any other interpretation of the act would render it unconstitutional. The 
distinction between these two cases, then, if there is any, is that in the former an 
absolute discretion is given while in the !atter a limited discretion as to the 
findings of fact is conferred. In broad terms, the discretion must not be a 
legislative one. Said the court in Moers v. Reading. 21 Pa, 202: “Half the 
statutes on our books are in the alternative, depending upon the discretion of 
some person or persons, to whom is confided the duty of determining whether 
the occasion exist for executing them. But it cannot be said that the exercise 
of such discretion is the making of the law.” This. quotation is commented 
on in Dowling v. Lancashire Insurance Co., 92 Wis. 63, 65 N. W. 738, where 
it was said: “This must be understood, we think, as applicable only to cases 
where the discretion is not essentially a legislative one.” “The difficulty 
experienced by courts in distinguishing between legislative power, which can- 
not be delegated, and discretionary powers of an executive or administrative 
character has been frequently experienced and acknowledged. . .” 

We have, them, the general rule that legislation may be operative upon 
a given contingency, that this may include the delegation of a certain degree 
of discretion and that this discretion must not be essentially legislative. The 
discretion must be confined to the determination of facts and not the deter- 
mination of law. See State ex rel. Faber v. Hinkel, supra. Now in the Zim- 
merman case, supra, the board is given the power, in the first instance, to say 
whether an emergency exist. This, the court would say, is merely the power 
to determine a fact; that when the fact is determined it is the law and not the 
determination of the administrative board which would take effect. The act, 
however, goes further. It provides that, when it is determined that an 
emergency exist, the board shall have power to pay out such sums as are 
needed to meet the operating expenses. The court, likewise, holds that this, 
too, is merely the determination of a fact, viz. whether certain sums are 
necessary. The board, under this act, is given the power to say, not only 
when a given act should go into effect, for that is what it amounts to, but is 
given the power, also, to say to what extent the act shall take effect. This, 
it would seem, is legislative in substance and effect. All the force and 
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operation of the law would seem to be given by the board and not by the 
legislature. The determination of the question under the act involves a question 
of expediency. It is hard to distinguish the Zimmerman case from State ex 
rel. Williams v. Sawyer County, supra, where an act, which gave the county 
boards the power to say when and to what number municipal courts were to 
be established in the county, was declared unconstitutional as containing a 
delegation of legislative power. It might well be asked whether the Zim- 
merman case marks the decadence of the doctrine against delegation of 
legislative power. 

It seems that the modern tendency is steadily to restrict the operation of 
the rule against delegation of legislative powers and permit the legislature to 
delegate its powers if, first the legislature is itself quite unable to deal 
effectively with the situation and is not merely shifting the responsibility, and, 
second, if the legislature is exercising its power, as much as possible, in restri- 
ing the discretion of its “agent.” See U. Pa. L. Rev. 219; 37 Harv. L. Rev. 1118. 
Some few courts have attempted to state the nature of the doctrine and 
formulate some working principle. The attempts have, as a whole, been 
unsuccessful. The statements have usually been couched in vague generalities. 
Said the court in Lockes’ Appeal, 72 Pa. 491 (498): “The legislature can- 
not delegate its power to make a law, but it can make a law to delegate a 
power to determine some facts or state of things upon which the law makes, 
or intends to make, its own action depend. To deny this would stop the 
wheels of government.” In Railway v. Commissioners of Clinton County, 1 
Ohio St. 88, the court said: “The true distinction . . . is between the 
delegation of power to make the law, which necessarily involves a discretion 
as to what it shall be, and conferring authority or discretion as to its execution 
to be exercised under and in pursuance of the law. The first cannot be done; 
to the latter no valid objection can be made.” In commenting on the con- 
stitutionality of a local option law, the following statement was made by the 
court in Ex parte Wall, 48 Cal. 279: “It is true, a statute may be conditional; 
its taking effect may sometimes be made to depend upon a subsequent event 
. . . But it does not follow that a statute may be made to take effect upon the 
happening of any subsequent event which may be named in it. The event 
must be one which shall produce such a change of circumstances that the law- 
makers, in the exercise of their own judgment, can declare it to be wise and 
expedient that the law shall take effect when the event shall occur. The 
legislature cannot transfer to others the responsibilty of deciding what 
legislation is expedient and proper, with reference either to present conditions 
or future contingencies.” Again, in People v. Burr, 13 Cal. 358, the court 
said: “The legislature may determine absolutely what may be done, or it 
may authorize the same thing to be done upon the consent of third parties. 
It may command, or it may only permit; and in the latter case, as in the former, 
its acts have the efficacy of laws.” Finally, we have the statement of the 
court of Vermont which, perhaps, is the expression of the modern, liberal 
view: “It makes no difference what is the nature of the contingency, so that 
it be an equal and fair one, a moral and a legal one, not opposed to sound 
policy, and so far connected with the object and purposes of the statute as 
not to be a mere idle and arbitrary one.” State v. Parker, 26 Vt. 357. 

Econ W. Peck. 
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